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Abstract
In recent years, there has been a rapid increase in transnational bankruptcy cases around the
world. Taking the United States as an example, from 2005 to June 30, 2020, the U.S. bankruptcy
court has accepted 1488 procedural cases under Chapter 15 of the U.S. bankruptcy Code. “Crossborder bankruptcy cases filed in the U.S. under chapter 15 of the Bankruptcy Code on behalf of
foreign businesses doubled during 2020 and are on pace to set another record-breaking year in
2021 (with more than 123 filings in the first half of the year alone). Foreign debtors are
increasingly looking to chapter 15 as a vehicle for enjoining creditor actions against their U.S.
assets pending completion of foreign bankruptcy proceedings, enforcing foreign court orders
issued or plans approved in such proceedings, avoiding preferential and fraudulent transfers
involving U.S. transferees, and seeking discovery from U.S.-based parties in connection with
pending or anticipated litigation.” 1
At the same time, the international community is experiencing a golden period of
development in the construction of transnational bankruptcy. International organizations and
industry associations represented by the European Union, the United Nations Commission and
the INSOL International practice association are making greater efforts for the development of
transnational bankruptcy law.
With the increasing prevalence and frequency of transnational investment and trade
activities, the status of transnational enterprises in various countries in the world and the interests
involved have also become more complex. With the increasingly fierce market competition,
various business mistakes, debt default and other situations, transnational bankruptcy cases are

NEWSLETTERS. Chapter 15 Update: U.S. Bankruptcy Court Refuses to Enforce Order Approving
Indonesian Debt Restructuring Plan Due to Third-Party Releases. Jones Day. July 2021.
1
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also increasing. Transnational insolvency law is one of the most complex issues in the field of
private international law. According to the concept of private international law, the
extraterritorial effect of law is the premise of conflict of laws. On the issue of private
international law of transnational bankruptcy, there has always been a dispute between the theory
of extraterritorial effect of bankruptcy between universal bankruptcyism and territorial
bankruptcyism. The application of different theories of extraterritorial effect of bankruptcy will
lead to completely different implementation effects of bankruptcy. Transnational bankruptcy law
involves not only procedural issues such as jurisdiction, recognition and enforcement of foreign
bankruptcy judgments, but also issues such as choice of law and application of law.
However, after reading the legislation of today's transnational bankruptcy laws, most of
these countries set out from the principle of national sovereignty and build transnational
bankruptcy laws on the basis of fully considering their own interests. Therefore, the international
transnational bankruptcy cases have caused constant conflicts in judicial procedures. In view of
this, from the perspective of transnational bankruptcy law system, this dissertation makes
reasonable use of different research and comparison methods to make recommendations for
transnational bankruptcy law.
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Chapter 1: Overview Of Bankruptcy Law Of Multinational Enterprises
With the acceleration of the process of economic globalization, international trade and
international investment have developed rapidly. In 1962, Canadian scholar Marshall McLuhan
put forward the earliest concept of globalization, but globalization at this time was called the
global village. 1 In Between Two Ages: America’s Role in the Technocratic Era, a book he
published in 1970 while a Professor of Political Science at Columbia University, Brzezinski
contextualized and laid down a new approach for US foreign policy. He envisioned the
emergence of a globalized society in which cultural values, knowledge, and economic
interdependence would be tightly interlinked. 2 Subsequently, Theodore Levitt, an American
economist who advocated globalization in the economic field, used the term “globalization of
markets” 3to describe the great changes in the international economy. Market globalization
means the expansion of economic activities across national, national, and political boundaries, as
well as the increase in economic openness and the deepening of interdependence among
countries in the world economy, thereby realizing economic world integration. The force that
drives us towards that market capitalism is free market capitalism confined in the container of a
democratic system. An important factor in its progress is the formation of an international system
to manage the financial crisis, which is one of the inevitable consequences of the free market. 4

Marshall McLuhan. Gutenberg Galaxy: The Making of Typographic Man. University of Toronto Press. 1962. P31.
Federico Pachetti. Going Global: Zbigniew Brzezinski and China’s Rise. October 10 2017. Wilson Center.
Accessed October 1 2020 https://www.wilsoncenter.org/blog-post/going-global-zbigniew-brzezinski-and-chinasrise.
3
Levitt, Theodore. “The Globalization of Markets.” Harvard Business Review. May–June. 1983. P92–102.
4
Jay Lawrence Westbrook. A Global Solution to Multinational Default. Michigan Law Review. Volume 98 Issue 7.
2000. P 2277.
1
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With the transnational development of investment and trade, especially since the middle of the
20th century, the prevalence of transnational mergers and acquisitions, 5 the impact of financial
crisis and the intensification of enterprise operation risk have led to the expansion of
transnational bankruptcy in quantity and scale. Therefore, the occurrence of transnational
bankruptcy is the inevitable result of the gradual increase in the mobility of capital, technology
and personnel in various countries.
In the world, scholars' research on transnational bankruptcy has never stopped. The debate
on the scope of private international law in the academic circle of private international law was
linked to the debate on the nature of private international law. 6 Scholars who advocated that
private international law is domestic law believed that private international law was only a
choice of law norm centered on conflicting norms, not including Unify the norms of civil and
commercial entities; scholars who advocate that private international law should ultimately be
international law believe that private international law should gradually develop from conflicting
norms to unifying civil and commercial entity norms. 7 At present, both the international unified
conflict norm and the international unified substantive norm have become widely studied issues
in private international law. The view that private international law only includes conflict norms
has gradually diminished. Countries are trying to minimize conflicts between national
bankruptcy laws and promote cooperation between countries and the international community.
The most central issues concerning transnational bankruptcy are jurisdiction, legal application,
and recognition and assistance in transnational bankruptcy proceedings. Therefore, this paper

ShangHai Stock Exchange. A review of the history of American M & A in the past century and Its Enlightenment.
Shanghai Securities Research Report. No. 009. 2017. P1.
6
Ralf Michaels, Joost Pauwelyn. Conflict of Norms Or Conflict Of Laws?: Different Techniques In The
Fragmentation Of Public International Law. 22 Duke Journal of Comparative & International Law.2012. P357
7
Id.
5
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will draw international experience and put forward some suggestions to the world on
transnational bankruptcy law according to the basic situation and characteristics of different
countries in terms of social nature, politics, economy, culture and so on.
This paper will explore the theory of law application in different periods from the 13th
century to the present and will discuss the impact of the application of law in different periods on
economic development and transnational bankruptcy. This dissertation will also discuss periods
of financial crisis, such as the 2008 global financial crisis. Since countries do not have a unified
transnational bankruptcy law, the coordination and cooperation among countries in the field of
transnational bankruptcy is very limited. Under the influence of the international financial crisis,
the universality of transnational bankruptcy legislation should be considered. The core of this
paper will discuss the extraterritorial effect of adjudication of transnational bankruptcy, the
inconsistency between recognition and enforcement in different countries, and the rules of law
application. This dissertation will analyze and draw on the New York Convention when
discussing recognition and enforcement. In addition, from the perspective of private international
law, through the comparison of transnational bankruptcy laws between civil law and common
law, this paper points out the similarities and differences of transnational bankruptcy laws in
different legal systems. In conclusion, this paper will make suggestions on why there should be a
unified law for transnational bankruptcy, based on the experience of different countries in the
world, such as the United States, Britain, Germany, Japan, the European Union and the United
Nations (UNCITRAL).
This paper will be separated to 6 chapters:
chapter 1 is an overview of transnational bankruptcy laws. This chapter includes why the
phenomenon of transnational bankruptcy occurs in the world, the development theory of

3

transnational bankruptcy law, and the impact of the international financial crisis on the
bankruptcy of multinational corporations;
chapter 2 deals with the conflicts of transnational bankruptcy jurisdiction, including the
initiation of transnational bankruptcy proceedings, why transnational bankruptcy jurisdiction has
jurisdictional conflicts, and possible solutions to conflicts of jurisdiction;
chapter 3 is about the application of the law of transnational bankruptcy. The content of this
chapter mainly includes the differences between different countries and different legislative
systems, the regulations of different countries on the application of laws when multinational
corporations go bankrupt, and the possible legislative breakthroughs that different countries may
make in regulating the legislation of multinational corporations;
chapter 4 deals with the recognition and assistance of transnational bankruptcies. This
chapter covers the recognition and enforcement of transnational bankruptcy judgments in
different countries and the necessity of establishing recognition and enforcement of new
transnational bankruptcy judgments;
Chapter 5 will discuss the options and methods of cross-border insolvency law in different
countries and legal systems to solve transnational bankruptcy legal issues. It is very important to
prove from the existing transnational bankruptcy legal system that there is a unified transnational
bankruptcy legal system;
chapter 6 is the conclusion. This chapter will summarize the contents mentioned in Chapters
1 to 5, so as to argue that the world should have a unified transnational bankruptcy law or treaty
in Private International Law.

4

1.1

The Concept of transnational bankruptcy

In China: “Transnational bankruptcy” refers to whether the composition of a country or
region's cross-border bankruptcy includes foreign-related elements. These components of
transnational bankruptcy include debtors, creditors, bankruptcy property and bankruptcy. 8
Japanese scholars define "transnational bankruptcy" as a process of bankruptcy which is
involving Japanese and foreign elements. 9 For example, Japan classifies Japanese and foreign
creditors, debtors, or foreign property in a Japanese bankruptcy consortium as a cross-border
bankruptcy.

10

Scholars in United States believe that when the debtor’s property or creditor’s

property is located in more than two countries, transnational bankruptcy may occur. 11 British
lawyer William G Mackey talked about the types of transnational bankruptcy, which he divides
into four types: the first type is the recovery of the debtor's property located abroad; the second
type is that if the debtor has other assets overseas after bankruptcy, the issue of dealing with the
debtor's overseas subsidiaries or affiliates after bankruptcy is also a type of cross-border
bankruptcy because it involves other countries; the fourth type is the power of the bankruptcy
administrator appointed by the courts of other countries in the UK. 12
With the integration of the world economy, the relationship between creditor's rights and
debt in many bankruptcy cases not only exists in the same country, but are also diversified. Many
creditor debt relationships are complex, including creditors and debtors in many different
countries, as well as a large number of bankruptcy properties in different countries. Generally,

Jing Yang. Summary of China's Transnational Bankruptcy. Guangdong Courts. 19 Apr 2018.
Yasuhei Taniguchi. International Bankruptcy and Japanese Law. Stanford Journal of International Law, vol. 23.
1987. P449-450.
10
Id.
11
Terri P. Finister. 1988 Developments and the Conflicts Arising Under section 304. Bankruptcy Developments
Journal, vol. 6. 1989. P345.
12
Leonard M Salter. INSOL International and Transnational Insolvencies - A Report. Commercial Law Journal. Sep
1985. P378.
8
9
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the legal issues in the normal operation of multinational corporations are less than those arising
from transnational bankruptcy. 13 However, if these transnational corporations go bankrupt, the
legal problems arising from the structure of transnational groups will become very complex and
difficult to deal with. 14
Transnational bankruptcy law has its independent legal regulation object. These
transnational bankruptcy cases involve not only the insolvency laws and bankruptcy related laws
of different countries, but also the assistance and recognition of foreign bankruptcy proceedings.
Therefore, the transnational bankruptcy law has become an important sector in the field of
private international law.
1.2 The Influence of bankruptcy or economic theory on transnational
bankruptcy in different historical periods
Two or more countries are always involved in legal relations and commercial transactions
formed in international civil affairs. Compared with the long history of bankruptcy law, the
history of transnational bankruptcy law is relatively short. Up to now there is no unified
transnational insolvency code in the world, but it cannot be denied that each country has relevant
provisions on transnational bankruptcy law. There is no unified cross-border bankruptcy law in
various countries because they have different legal theories and legislative systems, and each
country has its own independent jurisdiction, which is also the core issue of the conflict of civil
and commercial laws in various countries. As an important part of international civil and
commercial conflict of laws, cross-border bankruptcy involves issues such as the extraterritorial

Jonathan M. Landers. A United Approach to Parent, Subsidiary and Affiliate Questions in Bankruptcy. The
University of Chicago Law Review, vol. 42, No.4. 1975. P 590.
14
Id.
13

6

effect of bankruptcy, the jurisdiction of bankruptcy cases, the application of law, and the
recognition and enforcement of foreign bankruptcy judgments, which need to be resolved by
private international law. Traditional private international law first appeared in continental
European countries in the form of theories. Studying these theories in different periods will have
important guiding significance to solve the legal problems of transnational bankruptcy.
The theory of resolving conflicts of laws in civil and commercial matters began in the
medieval Italian city-state. In the 13th century, many autonomous urban republics formed in
northern Italy. 15 At the time, in addition to the Roman law as the common law, there were also
the special laws of each city. These special laws were called city-state laws. 16 Regarding the
relationship between Roman law and city-state law rules, it is governed by the principle of
“special law over common law” inherent in Roman law. Thus, the principles, norms and rules of
general law conflict with Lex specialis, Lex specialis takes precedence. 17 Roman Law would
only apply if there was no stipulation in the law of the city state. As for the relationship between
various city-state laws as special laws, there is no solution in Roman law. In the process of civil
communication between city states, transnational city-state civil and commercial cases would
inevitably occur. If the city-state's own laws were blindly applied to solve problems according to
traditional practices and the principle of territoriality, it would hinder the development of
intercity trade. Therefore, it became necessary to consider the application of the laws of other
city states.

15
Yaochun Liu. Evolution of Italian Urban Political System and Power Space (1000-1600). Social Sciences in
China, No. 5. 2013.
16
Jiming Yi. On the Contribution of Ancient Greek Law to the Formation of the Tradition of Private Law in
Continental Law. Peking University Law Journal, No.6. 1999.
17
Junju Ma, Yuanman Xu. Civil Law. Law Press China. 2010. P1108.
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In order to resolve the conflict between the laws of various city-states, the famous Italian
jurist Bartolo da Sassoferratoin 18 in the 14th century created the “theory of statue”. 19 This theory
postulates that the laws of the city-state should be classified according to the nature of the laws
themselves. 20 These classifications include statuta realia, statuta personalia and statuta mixta. 21
Statuta realia is the law of territories, and the laws of a city-state concerning things can only be
applied within the city-state, but not outside the city-state. 22 This means that the effectiveness of
statuta realia has no extraterritorial effect. 23 Statuta personalia is a personal law that applies not
only to its subjects within the city-state, but also to its outside citizens. 24 This means that statuta
personalia has extraterritorial effect. Statuta mixta is the law of behavior which involves both
human beings and objects. 25 This theory reveals the fundamental issue of the conflict of laws, the
intra-territorial and extra-territorial effects of law. It also studies the application of law on the
basis of the equality of civil law and domestic and foreign laws, which provides a theoretical
basis for the application of foreign law.
Bartolo's theory of statue solved the problem of choosing methods for conflicting laws in
different jurisdictions, but Bartolo does not explain why a country’s courts can apply foreign law
when dealing with foreign-related cases. 26 The birth of "international comity theory" represented
by Dutch scholar Ulicus Huber in the 17th century. 27 The concept of "sovereignty" has been

The Editors of Encyclopaedia Britannica. Bartolus of Saxoferrato: Additional Information. April 27 2001.
Britannica. Accessed November 15 2021 https://www.britannica.com/biography/Bartolus-of-Saxoferrato/additionalinfo#history.
19
Augusto P. Miceli. Forum Juridicum: Bartolus of Sassoferrato. Louisiana Law Review. Number 5 Summer 1977.
Volume 37. P 1032.
20
Donggen Xu, Dehua Wang, Kai Xiao. Private International Law. Tsinghua University Press. 01 Aug 2005. P10.
21
Id.
22
Guomin Lv, Xia Dai, Yuanmin Zheng. Private International Law. CITIC Publishing House. 1 Oct 2002. P41.
23
Id.
24
Id.
25
Id.
26
See 16. P10.
27
Id. P11.
18
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introduced into private international law, which examines the recognition of the extraterritorial
effect of foreign law on the basis of national relations and national interests. 28 The extraterritorial
effects of foreign laws can only be recognized on the grounds of comity if they do not violate
domestic’s national interests. Ulicus Huber’s view was later accepted by Joseph Story of the
United States and Dicey of the United Kingdom, which constitute the main theoretical origin of
traditional private international law in Britain and the United States. 29.
With the advancement of legal theory, more and more scholars advocated that the effect of
domestic laws and foreign laws should be equal and pursued fairness and coordination in the
application of laws. The famous German jurist Friedrich Carl von Savigny elaborated his own
conflict of laws theory in the eighth volume of his published System des heutigen römischen
Rechts. 30 Savigny proposed the Theory of the Seat of Legal Relation. 31 Under Savigny’s
approach to private international law, a judge should look for the “local seat” of the dispute,
which today might be the equivalent of looking for the geographic location most closely
connected to the dispute. To find the “local seat” of the legal relationship, Savigny classified
disputes and identified various factors that might connect them to a particular legal system. For
example, a dispute concerning real property should be decided according to the law of the
geographic location of the property. Similarly, a contract dispute would be decided according to
the law of the geographic location where the obligation was to be performed. Savigny hoped that

28

Id.
Donald Earl Childress III. Comity as Conflict: Resituating International Comity as Conflict of Laws. University of
California, Davis. Vol. 44.:01. 2010. P17.
30
Zhenglai Deng. American Modern School of Private International Law. Law Press China. 1987. P28; Friedrich
Carl von Savigny. Friedrich Karl von Savigny: System of contemporary Roman law. Vol7 (English Edition). April
1, 1848.
31
Id. Zhenglai Deng. P28-29.
29
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this dispassionate and scientific approach would deter forum shopping and allow for the more
effective and uniform disposition of private legal disputes. 32
Savigny advocated paying attention to the consistency of the judgment. 33 In other words,
the goal of Savigny's theory is to obtain the same judgment in different countries for the same
legal relationship. 34 Italian politician and jurist Pasquale Stanislao Mancini 35 worked on the
unification movement of European conflict laws, and regarded the application of foreign law as
an obligation in international law, arguing that the development of international economic
exchanges produced a unified law society. 36 Mancini believed that the development of
international economic exchanges had resulted in a unified legal society. 37 These legal theories
show that private international law scholars at that time began to hope to fundamentally resolve
the conflict of civil and commercial law from the perspective of equality and coordination of
legal status of various countries.
If the traditional private international law originated in Europe, then the theory of private
international law is mainly put forward by American private international law scholars. The most
influential theory is the “in most significant relationship” proposed by Professor Wills L.M.
Reese . 38 This concept survives today. The implementation of the “most significant relationship”
theory is provided by the provisions of Article 6 of the Restatement (Second) of Conflict of Laws

Carolyn A. Dubay, Associate Editor, International Judicial Monitor. The Legacy of Friedrich Carl von Savigny.
the International Judicial Academy, Washington, D.C. Spring 2012.
33
See28. P 29.
34
Id.
35
The Editors of Encyclopaedia Britannica. Pasquale Stanislao Mancini: Additional Information. March 13, 2021.
Britannica. Accessed November 24 2021 https://www.britannica.com/biography/Pasquale-Stanislao-Mancini
36
See 27. P63-64
37
Id.
38
John Cross , Ellen Deason, Leslie Abramson. Civil Procedure: Cases, Problems, and Exercises. Fourth Edition.
West Academic Publishing. April 1, 2016. Chapter 15 P40. Accessed November 23
https://3668083.app.netsuite.com/core/media/media.nl?id=3463229&c=3668083&h=896e766bdad567046b67&_xt=
.pdf.
32
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of the United States. 39 In summary, the theory of the most significant relationship provides a
more complete solution to legal conflicts. In the process of concrete applying the law choice, it
depends on the judicial practice experience of the judge. The judge makes a trade-off on the
basis of the parties’ meanings, local policies, the nature of the case, and different legal areas.
“The Doctrine of the Most Significant Relationship” is one of the most influential theories at
present. Private international law legislation in most countries has absorbed and adopted “the
Doctrine of the Most Significant Relationship” in varying degrees.
At the same time “the Doctrine of the Most Significant Relationship”, represented by the
theory of modern international private law in the United States, pursues the values of legal
fairness and justice. In the late 1970s and 1980s, European private international law scholars also
began to improve the traditional private international law theory. The French scholar Bafol’s
congruity theory has become the most influential doctrine in European private international
law. 40 Badfol put forward the view that the task of private international law is to act as
coordinator of different legal systems. 41 He advocated that on the basis of a systematic review of
the legal systems and private law precedents of various countries, empirical, current politics and
comparative methods should be adopted to harmonize different legal systems. 42
From the point of view of the formulation and revision of the legislation on transnational
bankruptcy in domestic and international societies, its theoretical basis is changed with the
development of the practice of transnational bankruptcy. Bankruptcy legislation under the
background of globalization should consider the nature of national sovereign interests from the

39
Xinmei Zhao, Min He. The Position of the Principle of the Doctrine of the Most Significant Relationship of
Private International Law in China. Zhong County People's Court. 14 Nov 2013.
40
Shuangyuan Li. International Private Law. Wuhan University Press. 1987. P149.
41
Id.
42
Id.
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perspective of the interests of the international community, and seek to coordinate the interests of
the country and the whole international society. The purpose of transnational bankruptcy
legislation is to achieve fair distribution of the debtor's property to all creditors, which is also the
goal of bankruptcy proceedings.
1.3 The Theoretical Basis of Transnational Bankruptcy Law
1.3.1

The Generation of Extraterritorial Effectiveness of Bankruptcy

According to the concept of private international law, the legal conflict should not only
have the foreign-related reasons in legal relations and the differences in the provisions of
national laws on the same issue, but also have a condition that the law has extraterritorial effect
and countries recognize the extraterritorial effect of foreign laws. Therefore, conflicts of laws
cannot be resolved if countries compete to apply their own domestic laws.
The issue of the extraterritorial effect of cross-border insolvency is whether the bankruptcy
liquidation proceedings of the debtor by the courts of one country are binding on the property of
the debtor located in another country or the creditor residing in another country. This is the
extraterritorial effect of transnational bankruptcy. There are always two basic theories of the
extraterritorial effects of bankruptcy, namely universalism and territorialism. 43 Due to the
obvious difference between them, their respective applications will have completely different
results. 44 Therefore, the conflict of laws between countries' cross-border insolvency laws needs
to be supplemented by other legal methods to deal with this series of legal issues.
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1.3.2

Universalism and Territorialism of Bankruptcy

The debate between universal bankruptcy and territorial bankruptcy has a long history. The
general bankruptcy doctrine advocates that the effect of bankruptcy liquidation is not limited to
the property of the declaring country, but also includes the property of the debtor in other
countries. 45 In order to implement the bankruptcy system to pay off debtors’ debts fairly at one
time so that creditors can be more fully protected, universal jurisdiction advocates that a single
court should exercise jurisdiction over the debtor’s property and give the bankruptcy procedure
universal effect. 46 In contrast, territorial bankruptcy advocates that the effect of bankruptcy
should be consistent with the judicial sovereignty of the state. 47 Bankruptcy liquidation only has
an effect on the domestic property of the declaring country, and the property of the debtor
located in other countries is not affected by the procedure of the declaring country. 48
1.3.2.1 Universalism of Transnational Bankruptcy
Universal bankruptcy originated from the “faillite sur faillite ne vaut” theory advocated by
French scholars and this theory was adopted by the Bustamante Code in 1928. 49 Under this
theory, once the domestic court has declared the debtor bankrupt, its validity extends to all the
debtor's property at home and abroad. In other words, when the debtor is declared bankrupt in a
country, its property, wherever it is located, should be included in the scope of the bankruptcy
property. Other countries should assist the bankruptcy administrator to collect local property and
prevent the self-distraint of individual creditors.
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There are six basic theories of universal bankruptcy. First, the effectiveness of the
bankruptcy property. No matter how many countries the debtor's property is located in, it is
regarded as a unified whole in law. 50 Bankruptcy aims to distribute all the debtor's property to
creditors. 51 Therefore, the debtor's property abroad should also be classified into the bankruptcy
property for distribution. However, there are also reasons to question this statement. It is
impossible to hold the debtor’s property as a whole. Whether the property located in another
country can be removed from the country for uniform distribution is not subject to the domestic
law of a certain country, but depends on whether the foreign court recognizes and enforces it.
Second, the legal mutual assistance obligations of each country. 52 A bankruptcy declaration is
made by a country that has jurisdiction over the bankruptcy case. 53 The jurisdiction to determine
a bankruptcy case is determined by the domestic bankruptcy law, relevant international treaties,
relevant international conventions, or by the relevant countries. In order to make a universal
phenomenon of transnational bankruptcy, countries have an obligation to help each other in
transnational bankruptcy cases. Third, the bankruptcy property naturally forms a “legal person”.
After the debtor’s bankruptcy declaration, all of its bankrupt property is regarded as a “legal
person” and the creditor has full ownership. 54 Fourthly, there is an agency relationship between
bankruptcy administrator, debtor and creditor. 55 The bankruptcy administrator is the creditor and
the administrator of the debtor. 56 Fifth, after the bankruptcy judgment is made, the judgment
automatically acquires the effect of extraterritorial jurisdiction. 57 Bankruptcy adjudication has its
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particularity different from other adjudications. 58 After the bankruptcy adjudication is made, it
automatically gains extraterritorial effect, which should be respected by other countries. 59 Sixth,
the declaration of bankruptcy is a confirmation of the fact that the debtor is bankrupt. 60 However,
there are some problems in this statement. At this time, it is unrealistic to emphasize unilaterally
the universality of the validity of bankruptcy declaration without the specific provisions of a
country's law.
The various theories of universal bankruptcy have influenced scholars' understanding and
evaluation of the theories.
Universal bankruptcy has four main functions. First, universal bankruptcy helps to realize
the expectation of equal distribution of creditors due to bankruptcy events. 61 Since this doctrine
applies to a debtor who does not need to declare bankruptcy in another country after it declares
bankruptcy in the first country, it can affect the debtor’s property in each country and prevent
individual seizure or fraudulent transfer of property located in bankruptcy abroad, in bankruptcy
proceedings. 62 The orders issued and the sanctions imposed are valid in all countries. 63 Second,
all of the debtor’s property is transferred to the court of the bankruptcy declaration states. 64 It is
distributed according to the law of the country where the bankruptcy declaration is made. 65
Therefore, universalism makes the procedural and substantive laws applicable to the country
where the bankruptcy proceedings commence. Third, universal bankruptcy gives the bankruptcy
declaration a universally applicable effect, achieving the ideal goal of “faillite sur faillite ne
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vaut”. 66 Therefore, the bankruptcy procedure is simplified and the bankruptcy expenses are
reduced. Fourth, universal bankruptcy is conducive to ensuring fair compensation for bankruptcy
creditors. 67 Universalism requires that all creditors be convened into a unified bankruptcy
proceeding, and claims should be declared in accordance with the nature of the claims and the
order of settlement determined by the domestic bankruptcy law of one country. 68 This
overcomes the injustice caused by creditors due to differences in national bankruptcy laws.
However, it is very difficult to incorporate universal bankruptcy into practice and to make
bankruptcy procedures in a country’s courts and property of the debtor worldwide. Because the
bankrupt's property is dispersed in different countries, it is under the jurisdiction of different
legal entities and different sovereign states. 69 Therefore, no matter which country’s bankruptcy
procedural law is used for the bankrupt, there may be conflicts. In addition, from a domestic
practical or legal point of view, it may be unfair to keep domestic creditors away from countries
where the debtor's domicile may not be known to participate in insolvency proceedings and not
allow creditors to recover from the debtor's local property through seizure or through local
insolvency proceedings. 70 When the debtor goes bankrupt, the bankruptcy law is a type of
private law. 71 In the absence of uniform rules in private law, the close connection between
private law and bankruptcy law is an obstacle to universalism. Moreover, in practice, when the
country where the property is located is required to give up control of the local property, this is
not acceptable to all countries. Eventually, the bankruptcy judgment and the adjudication may be
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rejected by other countries involved. Since the theory of universal bankruptcy can only be
implemented through international treaties, it is difficult for countries to accept the general
bankruptcy theory treaties.
1.3.2.2 Territorialism of Transnational Bankruptcy
The territorial bankruptcy theory asserted that the bankruptcy procedure of the domestic
court does not directly affect the property of the debtor located in the foreign country. 72
Similarly, the bankruptcy proceedings of a foreign court does not directly affect the debtor’s
property in the country. 73 In other words, the bankruptcy declaration made by a court of a
country is only valid for the debtor’s property in the country, while the debtor's property located
in a foreign country continues to be retained to the debtor
There are three main theoretical foundations of territorial bankruptcy doctrine. First, from
the nature of bankruptcy proceedings, it is an exercise of jurisdiction over things, which is
“bankruptcy property.” 74 The Anglo-American legal system has traditionally divided the
jurisdiction of the court into human jurisdiction and object jurisdiction. 75 The exercise of
jurisdiction is based on the principle of validity. According to the Anglo-American law theory,
when the court exercises strict jurisdiction over the object, the object should be within its
jurisdiction. 76 Second, from the perspective of the implementation of bankruptcy cases, it is a
comprehensive enforcement procedure, that is, a special debt settlement using state power. 77
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This kind of execution is a public law act. 78 In addition, the effect of execution can only be
within the territory of one country, so the effect of bankruptcy cannot be attributed to the
property located in another country. 79 Adopting territorialism, the purpose is to protect the
interests of domestic creditors and the domestic economic order. 80 Third, the transaction is based
only on domestic property as a credit basis. When a creditor conducts a transaction with a debtor,
it uses its property in the country as a credit basis, and the legal effect of the bankruptcy
declaration is not related to the debtor's foreign property. 81
At present, the international community generally accepts territorial bankruptcy based on
sovereignty. According to this theory, bankruptcy proceedings have legal effect only in the
country where the proceedings are initiated. Therefore, each country or region where the
property is located can initiate bankruptcy proceedings in accordance with its own laws. The
purpose of territorial bankruptcy is to protect the interests of domestic creditors. Due to some
significant differences between the bankruptcy laws of different countries, in order to protect
domestic creditors from discrimination and unfair treatment in foreign bankruptcy proceedings,
the courts of the countries in which the debtor’s property is located should manage and distribute
the debtor’s property. 82 The territorial bankruptcy doctrine regards bankruptcy as a kind of
compulsory enforcement procedure, which is closely related to a country's public order. 83
Bankruptcy law is a law relating to the security of transactions and economic order in the
country. 84 In short, territorial bankruptcy is a realistic choice for countries to actually maintain
their economic order in transnational bankruptcy.
78
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However, there are also four defects of territorial bankruptcy. First, territorial bankruptcy
denies the integrity of the bankruptcy property. 85 Because the debtor’s property is controlled and
managed by the court of the country in which it is located, it is difficult to price and distribute the
debtor’s property. 86 Secondly, territorial bankruptcy makes creditors of different countries
encounter unequal consequences, which is easy to form “national protectionism”. 87
Territorialism allows foreign creditors to declare their claims through their national courts and
obtain the right to compensation. 88 However, the bankruptcy of the territory is only the
bankruptcy property of the debtor's property located in the territory of the country and the
bankruptcy declaration made by the domestic court does not take effect in the foreign country. 89
Therefore, it is often difficult for the foreign creditor to obtain the litigation status equal to the
domestic creditor in the bankruptcy proceedings. 90 National courts will always find various
reasons and excuses to actually restrict foreign creditors from getting paid. 91 Third, the
bankruptcy of the territory is not conducive to the reconstruction of debt companies. 92 Under
territorialism legislation, it is difficult to focus on saving debtors who are in dire straits and
rebuilding debt companies. 93 Fourth, territorial bankruptcy cannot ensure the security of
transactions. 94 Transaction security is an important guarantee for the development of
international civil and commercial affairs. 95 It is to ensure that when creditors conduct
transactions with debtors, they can accurately predict how they will defend their rights when
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debtors are unable to pay their debts due. 96 Based on territorialism, it is difficult for creditors to
predict whether a transaction is safe.
1.3.3

Practice of Extraterritorial Effectiveness of Bankruptcy in Different
Countries

There are both advantages and disadvantages of universal bankruptcy doctrine and
territorial bankruptcy doctrine. Under the situation that international economic exchanges and
cooperation are developing and strengthening, in theory, it is untimely to adhere to strict
territorial bankruptcy. Therefore, a series of reforms have been carried out in the legislation,
judicial practice and bankruptcy law of various countries. In practice, few countries adhere to
only one theoretical principle. Many countries adopt two different methods from the perspective
of protecting their creditors. On the one hand, the state hopes that the effectiveness of bankruptcy
in the country can be recognized abroad; on the other hand, the state strictly examines the
effectiveness of bankruptcy in foreign countries. 97 Thus, there are two important solutions: one is
eclecticism and the other is new pragmatism.
1.3.3.1 Eclecticism
Because both universalism and territorialism have some drawbacks, there is an eclectic
theory that takes the middle of the road. Eclecticism refers to determining the extraterritorial
effect of a bankruptcy declaration based on different circumstances. 98 In practice, it is mainly to
distinguish the nature of debtor's property or the difference between domestic and foreign
bankruptcy declarations to choose regionalism or universalism. 99 This kind of eclecticism is
96
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more suitable for the development trend of the theory of extraterritorial effectiveness of
bankruptcy. 100
The United States first adopted eclecticism on the extraterritorial effects of bankruptcy in
domestic legislation in 1978. 101 In the same year, the United States amended and supplemented
the U.S. Bankruptcy Code. 102 The provisions of the Code concerning the extraterritorial effects
of bankruptcy are mainly embodied in Sections 304 and 541. 103
According to Section 541 of the US Bankruptcy Code, from the date of the commencement
of the bankruptcy case, all non-exempt property of the debtor, regardless of where it is located,
constitutes the “estate of the property” and the case is heard. 104 The local court hearing the case
has exclusive jurisdiction over all property of the debtor. All creditors of the US debtor are
prohibited from conducting any action against the US debtor and debtor’s bankruptcy estate
when the bankruptcy process is not finished. 105 This prohibition is intended to provide an orderly
liquidation process in which all creditors will be treated fairly. 106
The United States’ attitude towards the effectiveness of foreign bankruptcy in the country is
reflected in Section 304 of the U.S. Bankruptcy Law of 1978. Section 304 stipulates that main
proceeding and ancillary proceeding of bankruptcy are specifically used to solve the problem of
the validity of foreign bankruptcy declarations in the United States. 107 In addition, section304
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embodies the combination of universalism and territorialism. 108 According to the historical
development of the US bankruptcy law, the US court adopted territorialism in the 19th century
on the issue of the extraterritorial effect of bankruptcy. However, in the practice of the case law,
universalism was reflected Canada Southern Railway Co. v Gebhard and First National Bank of
Boston v. Bellotti, which led the US Congress to pass Section 304 of the 1978 Bankruptcy
Law. 109
According to Articles 283 and 306 of the UK Bankruptcy Law of 1986, the British
bankruptcy proceedings have full extraterritorial effect as an order to transfer property. 110
Creditors of all countries in the world have the right to participate in bankruptcy proceedings in
the UK, to declare, prove and realize their claims in the liquidation process. Therefore, the
England bankruptcy procedure is considered to have universal effect as an order for property
transfer. On the issue of the extraterritorial effect of bankruptcy, British courts have adopted a
dual approach. On the one hand, British courts claim that bankruptcy adjudication has complete
extraterritorial effect. At the same time, whether the bankruptcy judgment made by the English
court has extraterritorial effect depends on whether the court of the country where the property is
located recognizes the bankruptcy proceedings carried out by the United Kingdom; on the other
hand, whether British courts recognize the validity of foreign bankruptcy declaration in the UK
or not, England courts often consider the interests of all parties carefully and recognize the
validity of foreign bankruptcy proceedings conditionally from the pragmatism point of view. 111
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With regard to the extraterritorial effect of bankruptcy, Germany has adopted two
approaches to protect the interests of its creditors. On the one hand, Germany extends the
effectiveness of its bankruptcy proceedings abroad as much as possible; on the other hand,
German courts refuse to recognize the universal validity of other foreign countries’ bankruptcy
proceedings in their own countries.

112

Section 237 of the Bankruptcy Law promulgated in 1889

stipulates that bankruptcy declared in a foreign country shall not affect property in Germany. 113
Where the debtor has business premises or ordinary jurisdiction in Germany, debtor has to be
declared bankrupt in Germany even though he has been declared bankrupt in a foreign
country. 114 Section 238 stipulates that if the debtor has neither a place of residence nor a
principal place of business in Germany, but only one business office or certain real estate
property, the bankruptcy declared in Germany is only valid for property in Germany. 115 In other
words, if there is a place of residence or main place of business in Germany, the declaration of
bankruptcy in Germany is also valid for the debtor's property in other countries. There is
obvious dualism in Germany.
1.3.3.2 New Pragmatism
Due to the differences in bankruptcy legislation in various countries, a new pragmatic
attitude is needed, which is to seek the coordination of national judicial systems as much as
possible when dealing with the extraterritorial effects of bankruptcy. In 2000, the Council of the
European Union adopted new pragmatism to some extent in EU insolvency proceeding.
paragraph 1 of article 16 of the European Union's Rules of Insolvency Procedures embodies the
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principle of immediate and automatic recognition and guarantees that insolvency proceedings
initiated in member states have certain general effect. 116 However, because of the differences in
bankruptcy laws of EU member states, the general effectiveness of insolvency proceedings is
limited by two aspects. First, the EU Rule of Insolvency proceedings stipulates that the law of
the country where the procedure is started is not applicable, such as property rights and
employment relationships. 117 Second, the EU allows territorial insolvency proceedings. 118
Article 16, paragraph 2, of the European Union's Rules of Insolvency Procedures, states that after
the commencement of the insolvency proceedings, another Member State may commence
subordinate insolvency proceedings against the property of the debtor in its territory in
accordance with its domestic law, but subordinate insolvency proceedings also hinder the
effectiveness of insolvency proceedings. 119 European Union's Rules of Insolvency Procedures
Article 3, paragraph 2, and Article 17, paragraph 2, both provide for the effect of territorial
insolvency proceedings. Moreover, the validity of the territorial bankruptcy proceedings must
not be challenged or defended in other member states.
In other words, the Council of the European Union's 2000 Insolvency Rules seeks a balance
between universal bankruptcy and territorial bankruptcy. In the end, the Council of the European
Union adopted a new pragmatic attitude. The EU hopes to establish an institutional arrangement
that will protect the interests of its creditors and achieve international cooperation in a broader
field. The EU insolvency law emphasizes recognition of major insolvency proceedings without
prejudice to the commencement of subordinate insolvency proceedings by courts of other
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member States. While advancing toward the goal of universalism, it also leaves a certain space
for territorialism.
1.4 The Impact of International Financial Crisis on the Bankruptcy of
Multinational Enterprises
Historically, every major international financial crisis has been accompanied by reforms,
which have led to major changes in the international economy, financial system, legal system
and world pattern. 120 The international financial crisis not only led to the emergence of a large
number of multinational companies, but also exposed the two major shortcomings in the
transnational bankruptcy legal system. 121 First, there is no international regulation on the
bankruptcy of multinational corporations. 122 The existing transnational bankruptcy legal system
framework is aimed at the individual bankruptcy of multinational corporations. It does not make
special provisions on how bankruptcy procedures can be carried out under the mutual control and
mutual influence of corporate groups. Secondly, there are few transnational bankruptcies of
financial institutions such as bank bankruptcies. 123 As the most active international financial
service institution in the world, financial institutions have a significant impact on the stability
and security of financial market order in various countries. 124
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1.4.1

The Bankruptcy of Multinational Corporation

Multinational corporations have become an important part of the internationalization and
globalization of the world economy. 125 Multinational companies can connect their branches
scattered around the world into a single entity and achieve global integration. The relationship
between the multinational parent company and the subsidiary company is mainly the control and
domination across national borders. This special identity poses a great challenge to the fair
protection of legitimate interests of creditors in transnational bankruptcy. It is difficult for
multinational corporation creditors to seek effective legal remedies. 126 Creditors’ interests are
often overlooked in complicated legal relationships. 127 When the interests of creditors in
bankruptcy of transnational corporations are infringed, it not only affects the individual interests,
but also relates to the economy, finance, taxation, employment, and even involves the normal
trade and investment relationship between the investor and the host country. Moreover, if there is
no unified transnational bankruptcy law, the same debtor can start bankruptcy procedures in
several countries, which will cause serious waste of judicial resources. On the other hand, the
dispersal of bankruptcy also makes it impossible for creditors around the world to get a fair
distribution.
Although the countries of the world have made a lot of efforts in international cooperation,
they have not changed the idea of narrow national interests in the field of transnational
bankruptcy. 128 The biggest challenge for creditors involved in transnational bankruptcy comes
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from the court's discriminatory treatment of foreign creditors. 129 In addition, since countries have
great differences in the definition of priority order in bankruptcy, even if a creditor is recognized
in a foreign proceeding as having the same or equivalent status in its home country, the income
of foreign creditors may be less due to the different provisions of insolvency laws in different
countries. 130
1.4.2

Financial Institution Bankruptcy

Due to the differences in the financial systems of various countries, the coordination and
cooperation of financial institutions’ regulatory systems are seldom stipulated. Moreover,
countries lack a unified bankruptcy law to deal with the bankruptcy of financial institutions such
as multinational banks. A country’s bankruptcy liquidation procedures for financial institutions
will face more resistance to recognition by other countries.
In the background of the international financial crisis, financial institutions as enterprises
are inevitably bankrupt because of operating difficulties or debt crisis. 131 Solving the problem of
financial stability has become a difficult problem all over the world. Taking practical methods to
allow financial institutions to exit the market orderly can avoid the spread of financial crisis and
maintain the security of the financial system. Efforts to solve the problem of transnational
bankruptcy of financial institutions and to establish coordination and cooperation mechanisms
have become the trend of international legislation in recent years.
The financial crisis that swept the world in 2008 led to the crisis of many famous
multinational corporations and large financial institutions. For example, the financial crisis
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caused Fortis Bank and Royal Bank of Scotland to be in trouble. 132 The strength of Morgan
Stanley and Citibank was greatly weakened. Lehman Brothers, which has a history of 158 years,
fell to the ground. 133 The Bank of Merrill was acquired, the US Federal Reserve provided
assistance to America International Group, the UK's Lloyds TSB Bank merged with HSBC, and
a large number of UK banks were nationalized.

134

The Icelandic government went bankrupt

precisely because of the 2008 financial, the Icelandic banking sector was 10 times more indebted
than the entire country's GDP. The fact that the Iceland bank’s collapse eventually led to the
bankruptcy of the country made us know the serious consequences of bankruptcy of
multinational banks.
In the long run, it is very necessary to establish a unified standard for the supervision of
financial institutions worldwide to effectively deal with the bankruptcy of financial institutions
and maintain the stability of the financial institutions system.
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Chapter 2: Conflict of Jurisdiction Over Transnational Bankruptcy
As with all international civil or commercial cases, after the occurrence of a transnational
bankruptcy case, the first legal issue to be resolved is to confirm jurisdiction. Jurisdiction is a
prerequisite for a country’s courts to hear bankruptcy cases. The determination of jurisdiction
directly affects the application of substantive law. Therefore, jurisdiction will affect the outcome
of the case and ultimately affect the interests of the parties. Since there is no uniform conflict of
laws in the world, when jurisdiction conflict law is inconsistent, which conflict law is adopted
depends on which country the case is accepted. The conflict of laws of different countries
determines the application of different applicable laws, which will affect the substantive rights of
the parties. Many rules of the application of law are rules of jurisdiction. For example, the
principle of the forum is adopted in the application of law for certain issues. Therefore, the
determination of the applicable law in such cases depends on the determination of jurisdiction.
The determination of jurisdiction also directly affects the recognition and enforcement of
transnational bankruptcy judgments. Many countries stipulate that the prerequisite for their
recognition of foreign bankruptcy judgments is that the court that made the judgment has
jurisdiction. Therefore, the determination of jurisdiction is extremely important in cross-border
insolvency. For example, in the United Kingdom, whether cross-border bankruptcy cases are
under the jurisdiction of the debtor’s domicile or the main place of business of the company. 1 In
the eyes of foreign courts, this bankruptcy jurisdiction is appropriate as the first condition for
recognizing foreign bankruptcy proceedings. 2 It can be seen that the determination of jurisdiction
in cross-border bankruptcy cases has an important significance.
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For transnational bankruptcy cases, the courts of a country can claim jurisdiction based on a
variety of reasons, such as the location of the debtor, the location of the property, the location of
the business organization, the existence of local individuals, and the nationality or residence of
the creditor who made the application.
In theory, the court with the most jurisdiction over bankruptcy cases should be the court that
has the closest relationship with the debtor in the economic sense. A single connecting factor
cannot prompt the court to exercise jurisdiction over bankruptcy cases, so multiple connecting
factors are usually required as a jurisdictional consideration.
2.1

Initiation of Transnational Bankruptcy Proceedings

Under the transnational insolvency legal framework of the United Nations and the Council
of the European Union, the bankruptcy of any debtor can initiate a major insolvency proceeding,
the procedure is universally effective, and the rights of the appointed insolvency administrator
should also be recognized by other countries. 3 Because of the international or foreign factors
involved in transnational bankruptcy, conflicts of jurisdiction between countries are inevitable.
In practice, courts in various countries can initiate insolvency proceedings for a variety of
reasons. If the courts of each country have ruling jurisdiction, it will lead to conflict of
jurisdiction. There are five reasons why a country may have bankruptcy jurisdiction.
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2.1.1

The debtor has the headquarters location in the country, the place of
residence or the location of the business office

In the transnational bankruptcy cases, it is an international practice to determine whether a
debtor has a headquarters location, domicile and place of business in this country. 4 In 1997,
UNCITRAL Model Law on Cross-Border Insolvency introduced the concept of place of
business, which refers to any place of business where the debtor carries out some kind of nontemporary economic activities by means of labor, goods or services. 5 In 2000, the EU Regulation
On Insolvency Proceedings defined the place of business as any place where the debtor used
human or material resources for non-temporary economic activities. 6 At present, the
determination of jurisdiction over the location of the debtor’s headquarters, the place of
residence and the place of business is reflected in the bankruptcy laws and bankruptcy cases in
many countries. For example, in 1986, United Kingdom insolvency law stipulated that an
English court has jurisdiction to make a personal bankruptcy order against anyone who is
domiciled in England, who is present in England when the order is made, who has been
ordinarily resident there, or who has carried on business there at any time within the previous
three years. 7 In 1994, German Insolvency Law stipulates that if the debtor is a natural person, the
jurisdiction is determined on the basis of the debtor's domicile; if the debtor is a corporation, the
jurisdiction is determined based on the location of the management headquarters. 8 For the debtor
engaged in business activities, if the place of business is inconsistent with the place of residence,
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the location of the place of business is used as the basis for determining jurisdiction. 9 When the
debtor has multiple establishments, the location of the main business office is the independent
economic activity center. 10 The economic activity center here refers to the location of the
debtor's economic activity center when filing a bankruptcy application. 11 The change of the place
of business or residence after the application for commencement of bankruptcy proceedings is
filed does not affect the exercise of jurisdiction. 12 On the contrary, if the place of business or
residence is changed before the application is filed, the basis for the court to exercise jurisdiction
is affected. 13 In Japan, in 2001, the Bankruptcy Act and the Civil Rehabilitation Act stipulated
that when the debtor is an individual, a person has a domicile, residence or business office in
Japan; when the debtor is a legal person, a person has a firm or a business office in Japan. 14 The
Japanese courts have jurisdiction over bankruptcy and regeneration procedures. 15 Article 5,
paragraph 2, of the Corporate Reorganization Act also stipulates that when a debtor has a place
of business in Japan, the Japanese court has jurisdiction over the rehabilitative procedure. 16
In summary, although the bankruptcy laws of various countries have made legal provisions
based on the debtor’s headquarters location, residence and the jurisdictional standards of the
place of business. However, due to the different transnational insolvency provisions of national
bankruptcy laws, investors cannot accurately predict the outcome of a multinational company’s
bankruptcy, so it will affect the global economy in the long run.
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For example, the location of a company's registered business office may be just a place of
registration, not the actual location of the company's headquarters. In practice, multinational
companies invest in many countries, but their registration may be due to the use of tax incentives
and incentives to invest in registration, the company's main office location, major business
activities and the location of the property are in other countries. For the natural person
bankruptcy, the natural person's place of residence and the main place of work may also be
different. Therefore, due to the different bankruptcy laws of different countries, the jurisdiction
dispute will be caused. Moreover, the company's operations are usually distributed in different
countries, and there is no uniform standard for determining the place of business. Thus, it is often
difficult to determine which country's place of business is the main place of business.
2.1.2

The debtor has a centre of main interests in the country

The 1997 United Nations Commission on International Trade Law Model Law on
Transnational Insolvency and the 2000 EU Bankruptcy Rules were based on whether the debtor
had a centre of main interests in the country as the basis for determining the main insolvency
proceedings. The most important feature is that the main insolvency proceedings have universal
validity, in other Member States should get immediate, universally recognized.
According to article 16, paragraph 3, of the 1997 United Nations Commission on
International Trade Law Model Law on Cross-border Insolvency and article 3, paragraph 1, of
the 2000 Rules of Insolvency of the European Union, the beginning of the insolvency
proceedings is at the centre of the debtor’s main interests. 17 The courts of the member states
exercise their jurisdiction. 18 In the absence of evidence to the contrary, the debtor’s registered
UNCITRAL Model Law on Cross-border Insolvency, Dec 1997 15. Article 16, paragraph 3; Council Regulation
on Insolvency Proceedings, 2015. Article 3.
18
Id.
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office or the place of residence of the individual shall be presumed to be its main centre of
interest. 19 In the event of a positive conflict of jurisdiction, Article 3 of the Council Regulation
on Insolvency Proceedings that, based on the time of commencement of insolvency proceedings,
any proceedings that commence after the main insolvency proceeding are insolvent
proceedings. 20 Article 3, paragraph 2, of the Rules further states that only the courts of the
Member State in which the debtor’s place of business is located have the right to commence
subordinate insolvency proceedings and to apply the law of the country in which the subordinate
insolvency proceeding is applied. 21 It is not limited to domestic creditors and is open to all
creditors, but the procedure The effect is only on the debtor’s property in the country. 22 When
the domestic bankruptcy property pays the creditor with priority over the property, the
administrator appointed by the subordinate bankruptcy proceedings should transfer the remaining
property to the main insolvency proceeding, and the domestic creditor may still need to
participate in the bankruptcy allocation of the main foreign insolvency proceedings.
2.1.3

The debtor owns the property in the country

The determination of jurisdiction is based on whether the debtor has property in that country
as a basis for determining jurisdiction which is reflected in the insolvency law and insolvency
jurisprudence of a number of countries in the civil law system and a very small number of
common law countries. For example, according to the Spanish Civil procedure Law, even if a
foreign enterprise is established in accordance with foreign law and its principal place of
business is abroad, as long as it has property in Spain, Spanish courts may declare the enterprise
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bankrupt; 23 Switzerland's Federal Code on Private International Article 167 stipulates that a
request for recognition of a foreign declaration made abroad shall be filed in the Swiss court of
the place where the property is located; 24 article 23 of the German Civil Procedure Law
stipulates that the court may exercise jurisdiction as long as the parties have property in one
country. 25
According to the jurisdiction criteria of the location of property, it is regarded as a realistic
choice for countries to effectively safeguard the interests of their creditors and their own
economy in transnational bankruptcy. In each country or territory where the property is located,
insolvency proceedings may be initiated in accordance with its own law. The location of the
debtor’s property becomes an important connecting factor in the exercise of the jurisdiction of
the bankruptcy case. 26 By implementing the debtor’s property in the country, it can effectively
prevent the debtor from transferring the property to other countries and provide actual relief to
the domestic creditor; or let the domestic creditor seek help from the foreign country. 27 In the
event that bankruptcy proceedings may result in delays in the distribution of property, in order to
protect domestic creditors from discrimination and unfair treatment in foreign proceedings, it is
necessary to exercise such jurisdiction and to protect them under the protection of domestic
bankruptcy laws. 28
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2.1.4

The debtor pays taxes in the country

Depending on whether the debtor pays taxes in the country as the basis for determining
jurisdiction, it is one of the important contents of national sovereignty. Since the state's taxation
is often published and implemented in the form of national tax laws, international economic
exchange activities are caused by transnational economic relations. In the case of transnational
cross-border, the relevant income and income are derived from tax payment. The legal fact of the
place of business of the paragraph is that the jurisdiction of the debtor can be exercised.
According to the link factor of the nature of the territories, the taxing country must first identify
and determine the source of the income, and determine whether the debtor's income is derived
from the territory of the country, generally adopting the principle of the place where the business
activity takes place. Business activities are not carried out through fixed locations. Some
countries use the place where the transaction contract is signed. Some countries use the place
where the goods are delivered as the place where the business activity occurs to determine the
source of business income.
However, some problems also arise when proceedings against the debtor are initiated
according to the place where the tax is paid. For example transfer pricing prevents the State
concerned from exercising jurisdiction and from initiating insolvency proceedings against the
debtor. Transfer pricing is that multinational corporations, in order to achieve the purpose of
reducing or evading taxes, through accounting and tax operations that violate the rules of the
market, The artificial distribution of the price of a product among its affiliated companies results
in the evasion of taxes or the transfer of benefits from tax collection. Specifically reflected in the
sale of products, the purchase of raw materials, the company's profit income, as well as the
company's operating expenses and other aspects of artificial distribution. As a result in practice it
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is often difficult to determine in which country where the business activity takes place is the
place where the tax is paid. Therefore, how to correct transfer pricing is a key issue in the fight
against tax avoidance and the determination of jurisdiction.
2.1.5

The debtor has commercial interests in the country

Some States are of the view that as long as the debtor has business activities in the country
and the commercial interests arising from it are within the scope of the national territory the
insolvency proceedings may begin namely the so-called commercial interest jurisdiction. In
accordance with the provisions of the French Civil Code relating to the principle of public order,
creditors may apply to the French courts for the commencement of bankruptcy proceedings
against branches of foreign enterprises that do not have independent legal personality and are
located in France. From the point of view of protecting the economic order of the country,
bankruptcy is often regarded as an enforcement procedure and is closely related to the public
order of a country. The bankruptcy law is the law related to the transaction security and
economic order of the country, but the bankruptcy judgment made on this basis in practice is not
easy to be recognized.
2.1.6

Conflict of jurisdiction: Taking who has the right to start major
insolvency proceedings as an example

Under the legal framework of transnational bankruptcy of the United Nations and the
Council of the European Union, any debtor's bankruptcy can only start one main bankruptcy
procedure, which has universal effect. The powers of insolvency representatives appointed by
insolvency proceedings should also be recognized in other countries. Under this system design,
who has the right to start the main bankruptcy proceedings has become a key issue. Although the
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1997 United Nations Commission on International Trade Law Model Law on Transnational
Insolvency and the 2000 EU Rules for Insolvency Proceedings have consistently stipulated that
an insolvency proceeding initiated by the country where the debtor's center of main interests is
located is a main insolvency proceeding. 29 Unfortunately, neither of the above-mentioned two
legislations has made a clear definition of this important concept. Either the place of registration
or the location of the office may be just a formal interest center. The actual interest center of the
debtor is often difficult to determine, and cannot be judged only by the place of registration of
the legal person or the habitual residence of the individual. Although the 2000 EU Rules of
Insolvency Proceedings states “The "centre of main interests" should correspond to the place
where the debtor conducts the administration of his interests on a regular basis and is therefore
ascertainable by third parties” 30 in the thirteenth preamble, there are many conflicts and
uncertainties in the definition of the center of main interests in judicial practice. The bankruptcy
case of Eurofood in the European Court of Justice in 2006 is a typical case in this regard. 31
Eurofood is a company incorporated in Dublin, Ireland, which is a wholly owned subsidiary
of Parmalat (S.P.A.). 32 The main purpose of Eurofood companies is to finance the Parmalat
Group. On December 24, 2003, the Italian government's Ministry of Production Conduct
(Ministero delle attivita Produttive) started an interim management procedure (Amministrazione
Straordinaria) for Parmalat. 33 On January 27, 2004, the High Court of Ireland in Dublin, Ireland,
on the application of the creditor Bank of America, terminated the business activities of the
United Nations Commission On International Trade Law. UNCITRAL Model Law on Cross-Border Insolvency
(1997). 30 May 1997. Key Provisions (b) recognition; United Nations Commission on International Trade Law.
Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings. Main and secondary
proceedings.
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31
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Eurofood company. 34 On February 9, 2004, the Ministry of production behavior of the Italian
government began the temporary management procedure for Eurofood company. 35 The Italian
court issued an order announcing that the court had received a request to declare the Eurofood
company bankrupt. 36 On February 20, 2004, the Italian court declared that Eurofood had
officially gone bankrupt and ruled to start bankruptcy proceedings against Eurofood. 37 Italian
court handled insolvency case on the basis that Eurofood company had centres of main interests
in Italy. 38 On March 23, 2004, the Dublin Court of Ireland ruled that bankruptcy proceedings
under Irish law for Eurofood had commenced in Ireland on January 27, 2004, that is, the date
when Bank of America filed for bankruptcy proceedings. 39 The Irish courts held that the
Eurofood Company's centre of main interests was located in Ireland, so the insolvency
proceedings initiated by the Irish courts were the main insolvency proceedings. 40 As a result, the
Dublin High Court in Ireland declared the European Foods company bankrupt. 41 The focus of
the dispute is that Ireland and Italy have different understandings of the centre of main interests
under the 2000 EU Rules of Insolvency Procedure.
The Italian court held that the centre of main interests of the subsidiary Eurofood was
located in Italy. There are five reasons why Italian courts decide on the center of main interests.
First, although the Eurofood company was incorporated abroad, the parent company located in
Italy was the decision maker for the entire company group. 42 The subsidiary had no independent
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decision-making power. 43 And all major decisions were made by Parmalat's executive officers at
its headquarters in Italy. 44 Second, Eurofood was a wholly-owned subsidiary of Parmalat. 45 The
tasks of Eurofood was only to fulfill the parent company's instructions, participated in financial
transactions, and provided financing services. 46 The real beneficiary of these deals and services
for European food companies was the parent company. 47 Third, Eurofood company did not
employ employees in Ireland. 48 Fourth, Eurofood only executed the orders of the parent
company and its debts were guaranteed by the parent company Parmalat. 49 Fifth, these
circumstances were known to a third party and fully complied with (13) of the 2000 EU Rules
for Insolvency Procedure. 50
However, the High Court of Dublin, Ireland held that under Article 3(1) of the 2000 EU
Rules for Insolvency Procedures, the centre of main interests of the Eurofood company should be
presumed to be Ireland because the European food company has always had its registered office
in Ireland and the center of main interest was usually the debtor's registered office. 51 In addition,
all evidence indicated that the actual creditors believed that Eurofood was an Irish-based
company and was bound by Irish law. 52
On 27 July 2004, the Supreme Court of Ireland petitioned the Court of Justice of the
European Union to deal with the issue. 53 On May 2, 2006, the Court of Justice of the European
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Union published its judgment that Ireland is the location of the Eurofood company's center of
main interests and pointed out that when the parent company and the subsidiary company are
registered in different member states, the subsidiary company's center of main interests should be
presumed. 54 For its registered location, this presumption can only be overturned when the
following conditions are met. 55 There are objective factors known to a third party that can prove
that the actual center of main interests of the subsidiary is not consistent with the presumed
registered office. 56 Conversely, if the subsidiary operates in the state at its registered office, the
fact that the economic decision of the subsidiary has been or can be controlled by the parent
company in another member state alone is not enough to overturn the presumed center of main
interests in the 2000 EU Rules of Insolvency Proceedings. 57
This judgment of the Court of Justice of the European Union was of great significance in
dealing with the judicial practice of EU transnational insolvency. Prior to this case, EU member
states had been inconsistent in applying the 2000 EU Insolvency Proceeding Rules' centre of
main interest standard. Following the Eurofood Company bankruptcy judgment, Member States
must apply the above mentioned interpretation of the Court of Justice of the European Union to
the question of how the center of main interests was judged and under what circumstances the
presumption of the center of main interests can be overturned. To a certain extent, this solves the
problem of vague legislation on determining the actual center of main interests of the debtor in
the EU region. However, on the whole, the judgment of the European Court of justice did not
involve some other important aspects and its result would inevitably lead to difficulties in
implementing the specific operation in judicial practice. For example, how much evidence is
Id.
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required to rebut the presumption that the center of main interests is at the place of incorporation
and the legal consequences of submitting such evidence? 58 How should the corresponding
burden of proof be shared once evidence to the contrary arises? 59 When there is no objection in
the office, how should the court accepting the case handle it? 60 And is it necessary to review the
center of main interests? 61 These are very real problems. The possibility of these questions
appearing in practice is also very large. The EU Rules of Insolvency Proceeding 2000 does not
legislate for the treatment of these issues.
In the United States, on September 6, 2006, in the bankruptcy judgment of SPhinX Ltd by
the United State Bankruptcy Court for the Southern District of New York, Judge Robert D. Drain
proposed that he believes that four factors should be considered when determining the center of
main interests. 62 These factors are the location of the debtor's headquarters; the location of the
operator who actually manages the debtor; the location of the debtor's principal property; the
location of the majority of the creditors or the majority of the creditors who may be affected by
the case. 63 In many subsequent cases, other U.S. judges have referenced this standard in
examining centers of main interests. Even so, in practice, there are still many problems to be
resolved in regard to the determination of the main insolvency proceedings by the debtor's center
of main interests.
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2.2

Reasons for the Conflict of Jurisdiction in Transnational Bankruptcy

In theory, the conflict of jurisdiction of foreign-related civil and commercial litigation
should include that all countries associated with an international civil and commercial case claim
jurisdiction or refuse to govern. 64 The first situation is called the active conflict of jurisdiction,
the second situation is called Negative conflicts for jurisdiction. In transnational bankruptcy
cases, there are few cases of negative conflicts of jurisdiction. 65 The most general and complex
in practice is the active conflict of jurisdiction. 66
In transnational bankruptcy cases, there is a problem of positive conflict of jurisdiction, that
is, in the same bankruptcy case, there are two or more national courts that have jurisdiction and
require the exercise of their power to cause conflicts, which may lead to multiple countries
starting separately. If carried out separately, the transnational bankruptcy proceedings will be
entered into separate insolvency proceedings.
There are many legal problems in transnational bankruptcy, which have caused a lot of
controversy in this field. The main reason lies in the following two aspects:
2.2.1

The difference between national bankruptcy legal systems

There are big differences between national bankruptcy legal systems. Some scholars have
divided the bankruptcy laws of various countries in the world into three types: the type of procreditor that supports creditors, the type of pro-debtor that supports debtors, and the type of
compromise. 67
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When the debtor goes bankrupt, countries that support the interests of creditors, such as the
United Kingdom, allow creditors to protect their interests and reduce losses caused by the
debtor's bankruptcy, either through guarantees or through offsets. 68 Countries that support the
interests of debtors, such as France, advocate the rescue of troubled debtors and give them a
chance to start again. 69 All creditors should make some efforts to this end. For historical reasons,
the United States does not explicitly support creditor or debtor claims, so US bankruptcy
proceedings are often contradictory. 70 Since 1978, the US bankruptcy law has provided more
support for debtors. In particular, the regulations on corporate restructuring have clearly reflected
this attitude. 71 In fact, the criteria for dividing the bankruptcy law that supports the interests of
creditors and supports the interests of debtors is very vague. 72 For example, the system of
supporting debtors may be aimed at saving enterprises through judicial means, but according to
statutory salvage procedures, it may make it easier for companies to embark on the path of
formal bankruptcy. 73
A country's bankruptcy policy is a concentrated manifestation of the country's public policy
in the field of bankruptcy, and it is also the fundamental starting point of its bankruptcy law. The
different bankruptcy policies that support creditors and support debtors will inevitably lead to
significant differences among countries in the specific provisions of the bankruptcy law. In
addition to the principle of fairness in insolvency law, which is the guiding principle of national
bankruptcy law, on many specific issues, the views of countries are different or even opposite.
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These differences are manifested in many aspects, such as the prioritization of property
distribution, the abolition and revocation of fraudulent transfers, priority, offsets, etc.
For example, comparing the provisions on revocable transactions in the bankruptcy laws of
the United Kingdom and the United States, the main consideration for the revocation of a
transaction in the United States is economic effect. British legislation in this regard emphasizes
the in-tent of the parties making such transfers. 74 The United States court may revoke a
transaction that is objectively beneficial to creditors. 75 This division has nothing to do with the
division of the continental law system and the Anglo-American law system, the degree of
industrialization of a country, and so on. 76 It is based on the legal principles of a country.
However, in the United Kingdom, the same transaction may not be revoked if it does not indicate
that the debtor intended to give the creditor an advantage over other creditors. In the aspect of
declaration of claims, the United States law requires creditors to declare their rights within a
certain period of time in order to participate in distribution, while British law has no limit on the
time limit for declaring claims, and creditors can declare their claims at any time. 77 Moreover,
American law recognizes any valid debt rights, including tax claims of foreign governments, but
English law generally does not recognize foreign tax claims. 78
On the issue of floating charge, some countries such as the United Kingdom allow the
establishment of floating guarantees, which are considered to facilitate the financing of
enterprises. 79 In the form of floating charge, enterprises can be sold as a whole; but some
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countries consider floating guarantees. 80 However, some States considered that the creation of
floating charges harmed the interests of unsecured creditors and did not allow the creation of
such security. In the area of insolvency set-off, some countries, such as the United Kingdom,
recognize that the principle of bankruptcy set-off not only allows for bankruptcy set-off, but also
is mandatory; but in some countries, such as France, bankruptcy set-off is prohibited. 81
2.2.2

Protect the interests of domestic creditors

Another reason for conflicts in transnational bankruptcy cases is that countries insist on
protecting the interests of their own creditors. Countries do not trust foreign bankruptcy legal
systems. Sometimes even foreign debtors who have lost their creditors have a hostile view, nor
do they wish to pay taxes from creditors in foreign proceedings and foreign Governments with
their own property. 82 In dealing with principles of international comity that are more useful in
many international cases, unprecedented challenges have been encountered in transnational
insolvency cases. 83 Some scholars have argued that there are few legal fields like transnational
bankruptcy, and rituals have made such small progress. 84 Based on the concept of comity and
equality of creditors, the call for the establishment of a unified transnational bankruptcy legal
system appeared in the 19th century, but many efforts made by various countries to achieve this
goal were unsuccessful. 85
In the case of transnational bankruptcy, in order to achieve the goal of fairness and equality,
it must be necessary to include extraterritorial extra-territorial effects, recognition and assistance
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to foreign insolvency proceedings, reconciliation and exemption, reorganization, bankruptcy
claims, cancellation rights, revocable transactions, etc. Due to the different bankruptcy laws of
different countries, the process of coordinating transnational bankruptcy cases is always difficult.
When it comes to issues related to international or transnational bankruptcy, the facts have
made people more and more aware of the need to adopt a pragmatic point of view in cases of
transnational bankruptcy. That is, in dealing with transnational bankruptcy cases, it is necessary
to seek to coordinate the different judicial systems of different countries as far as possible.
The most effective way to solve the complex problem of transnational bankruptcy is
through international treaties. Although all countries have a common understanding on this issue,
so far, whether bilateral treaties or multilateral treaties, the number is very small. It is far from
meeting the needs of practice. In the absence of uniform insolvency laws and international
treaties the task of dealing with transnational bankruptcy and reorganization cases and the
resulting conflicts is largely accomplished by national courts. The role of the court is therefore
very important in resolving the relevant conflicts and in recognizing and assisting foreign
insolvencies.
In some countries, bankrupt practitioners and judges have developed some effective and
flexible methods to deal with transnational bankruptcy on a case-by-case basis. For example, in
the case of Re Paramount Airways Ltd., British judges believe that some old and rigid rules
should not be followed on this issue, and a flexible attitude is required. 86 International trade has
developed rapidly, and fraud cases have increased, and the transfer of money has become quick
and easy. 87 In order to adapt to these challenges, where appropriate, English courts should
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impose more bans on non-residents or foreigners on their overseas activities than before, and the
English courts exercise jurisdiction over a foreign bank. 88
Countries are aware that mutual cooperation ensures that transnational bankruptcy cases are
managed in the simplest possible manner while avoiding the addition of unnecessary procedures
and reducing related expenditure and waste.
Although there has been a lack of global treaties or legislation to regulate and coordinate
certain issues in the field of transnational bankruptcy, this situation has not hindered the
development of transnational bankruptcy law, and the development of case law is relatively
rapid. In the MCC case, the cooperation between the English courts and the US courts was very
successful. 89 The two countries also carried out parallel bankruptcy proceedings at the same
time. 90 The coordination work was done very well and many international conflicts were
avoided. 91 A judge in Canada is of the view that in transnational bankruptcy cases, regardless of
the conflict arising, all parties concerned should actively cooperate and respect each other's legal
systems without discrimination. 92 This makes it more likely to solve the problem.
The reasons for the conflict of jurisdiction mainly include private conflicts of interest
between the parties and public interest conflicts between the states.
From a personal interests perspective, obtaining appropriate jurisdiction is equivalent to
obtaining convenient conditions for maintaining their own interests. First, there are differences
between parties’ costs when applying for bankruptcy proceedings before different courts.
Initiating bankruptcy proceedings in the country, the parties have no language and space barriers,
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and can quickly grasp the relevant information of the bankruptcy proceedings. At the same time,
since bankruptcy fees cannot be declared as claims or can only be compensated for inferior
claims, participation in national procedures also saves a lot of money, which is difficult for
foreign creditors to obtain. In addition, jurisdiction also indirectly affects the rights and
obligations of the parties through conflict norms. The determination of jurisdiction is the premise
of the choice of law. The choice of the court to choose the conflict norms of the court is
equivalent to choosing the law and predicting the final outcome of the trial. Morris, a famous
British private international law scholar, describes the status of jurisdiction: in the conflict of
laws in the United Kingdom, the issue of jurisdiction is in a special position. 93 If the jurisdiction
is satisfactorily resolved in either the English court or the foreign court, the choice of law is not a
problem. 94 On the issue of the priority of the creditor's interests and the distribution of the
bankruptcy property, it seems that the principle of applying the law of the court is generally
accepted. Therefore, the choice of the court is particularly important. When there are differences
in the bankruptcy laws of various countries, the parties will choose the court for the sake of their
own interests, which leads to the conflict of jurisdiction. From the court's point of view, in order
to ensure that domestic creditors are not deprived of their participation in foreign bankruptcy
proceedings on the basis of their own bankruptcy law, they will also accept the selection of the
court by the parties. The formation of jurisdiction conflict is inevitable.
At the level of public interest, the jurisdiction to fight foreign-related civil and commercial
cases is not only a manifestation of judicial sovereignty, but also a need to safeguard national
interests. In the field of cross-border bankruptcy, the conflict of public interest is mainly
reflected in the conflict of national material interests. Taking tax credits as an example, tax
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credits are essentially the difference between a public law right and a private law claim. For the
time being, unless there is a treaty basis, most countries still insist that tax claims cannot be
declared and repaid in foreign bankruptcy proceedings. Therefore, the realization of domestic tax
claims often also constitutes a reason for initiating local bankruptcy proceedings, especially if the
tax claims under the domestic bankruptcy law are of priority. In addition, a country may initiate
an bankruptcy proceeding based on labor compensation and employment considerations.
The principle of the determination of the basis for transnational bankruptcy jurisdiction and
the trend of jurisdictional expansion is that national conflicts of interest play a decisive role. In a
cross-border bankruptcy case involving multinational interests, the lack of cooperation and
courtesy attitude and overemphasis on the maintenance of national interests and judicial
sovereignty are the fundamental reasons for the formation and aggravation of jurisdictional
conflicts. At the same time, it should also be noted that in the case that the differences in
bankruptcy laws cannot be eliminated, it is unrealistic to require the state to unconditionally
renounce local interests and protect domestic creditors. Moderate parallel bankruptcy still has the
rationality of existence in certain situations. The issue of positive conflicts in transnational
bankruptcy jurisdiction should be treated more rationally and a more rational approach to
coordinating such conflicts should be explored.
2.3

Coordination Method of Conflict of Jurisdiction in Transnational
Bankruptcy

As previously analyzed, the existence of cross-border bankruptcy conflicts is inevitable. It is
unrealistic to require countries to adopt a single procedure. It is necessary to make reasonable
institutional arrangements for multiple standards and multiple procedures to coordinate their
relationship.
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In transnational bankruptcy cases, the complete elimination of jurisdictional conflicts and
parallel bankruptcy does not yet have realistic possibilities, but in order to achieve a fair,
efficient and predictable transnational bankruptcy proceeding, the goal is to guide cooperation
and politeness. Coordination and mitigation of transnational bankruptcy jurisdiction conflicts
should be the direction of national efforts. So far, there is no set of recognized rules or practices
used to adjust the jurisdiction of transnational bankruptcy cases. Countries can independently
decide on the jurisdiction of their courts in transnational bankruptcy cases. Therefore, in order to
protect the interests of the country and its nationals, countries often expand the jurisdiction of
their own courts, which leads to the proliferation of jurisdictional conflicts, which will inevitably
have an adverse impact on the healthy development of international civil and commercial
relations. There are two classifications to coordinate the jurisdiction of transnational bankruptcy.
The first is to coordinate according to domestic and international law. The second is to make
recommendations for the jurisdiction of transnational bankruptcy based on legal principles.
2.3.1
2.3.1.1

Based on domestic or international law

Unification of the criteria for determining transnational
bankruptcy jurisdiction in international law

Unifying and limiting the scope of the basis of transnational bankruptcy jurisdiction through
the conclusion of international treaties is a very effective way to coordinate conflicts of
transnational bankruptcy jurisdiction. It makes sense in at least two ways. First, it can inhibit the
expansion of transnational bankruptcy jurisdiction to a certain extent. Reducing the scope of
jurisdiction based on the uniform provisions of international treaties not only binds member
states, but also guides non-members who still adhere to long-armed jurisdiction. The more
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member states, the more conflicts of jurisdiction will be eased. The second way is to facilitate the
unified recognition and assistance of countries in the standards of foreign bankruptcy procedures
and to achieve international cooperation in a broader sense.
As far as the current situation is concerned, States take into account the factor of jurisdiction
when deciding whether or not to recognize and assist a foreign bankruptcy proceeding, and the
criterion for determining the appropriateness of foreign jurisdiction is usually based on domestic
law, One of the serious consequences of the conflict between the two countries in terms of
jurisdiction legislation is that foreign bankruptcy proceedings cannot be recognized and assisted
in the domestic country.
To determine a uniform transnational bankruptcy jurisdiction standard, it is necessary to
clarify whether this should be a single bankruptcy or multiple bankruptcy. As far as transnational
bankruptcy is concerned, some scholars have proposed the theory of a single bankruptcy system,
that is, a court that initiates bankruptcy procedures with global universal effectiveness to
uniformly distribute bankruptcy assets. In this way, competition and inefficiency of multiple
bankruptcy can be avoided and all creditors can be treated fairly and insolvency proceedings
governed by a single law are more predictable. However, the goal of reaching this theory is
relatively difficult. First of all, it is difficult to reach an agreement on determining the basis of
this single jurisdiction. In particular, the debtor’s place of business and the court where the main
property is located are not willing to give up jurisdiction. More importantly, in the case of
widespread differences in insolvency laws, countries may also fear that the interests of domestic
creditors may be harmed by foreign insolvency proceedings, so a limited range of multiple
standards is more flexible and inclusive.
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2.3.1.2

Multiple of the criteria for determining transnational
bankruptcy jurisdiction in international law

A basic principle for determining the scope of multiple standards is that there must be a
close link between the court of jurisdiction and the case of bankruptcy. In recent years, there is
an international trend to divide the jurisdiction of cross-border bankruptcy cases into main
bankruptcy procedure jurisdiction, ancillary bankruptcy jurisdiction and territorial bankruptcy
procedure jurisdiction. The corresponding jurisdiction is based on the location of the debtor's
main interest center, the debtor's business office and the debtor's property. Both main and nonmain bankruptcy proceedings have universality and should be recognized by other states. 95There
is, however, a difference in the relief available, since non-primary procedures cannot receive
automatic relief measures in the same way as the main procedure. 96 The effectiveness of the
territorial procedure is rather limited, and it is limited to the liquidation and distribution of local
property. 97 This distinction not only takes into account the factors of close ties, but also takes
into account the differences in the degree and effectiveness of several jurisdiction in relation to
bankruptcy cases, reflecting the cross-border implementation of a number of non-primary or
territorial procedures by establishing a major process. 98 The intention of bankruptcy international
cooperation is reflected in the Model Law on Cross-Border bankruptcy drafted by the United
Nations Commission on International Trade Law. 99
In practice, the jurisdiction of the main bankruptcy proceedings generally confers on the
court where the debtor's center of main interests is located, rather than the jurisdiction of the
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principal insolvency proceeding that confers on the court of the debtor's place of business. In the
event of the coexistence of two or more insolvency proceedings, the centrality of the main
insolvency proceeding should be recognized. This distinction actually reflects the fundamental
need to resolve cross-border insolvency issues by establishing a major procedure with a number
of non-primary or ancillary procedures. Moreover, in the auxiliary procedure method, due to the
participation of the national liquidator, the parties concerned can have a clearer understanding of
the situation of the bankrupt property and creditors. While assisting foreign banks to bankrupt,
the state can pay more attention to the interests of domestic creditors. This method of
distinguishing between major insolvency proceedings and non-primary insolvency proceedings
to determine cross-border insolvency jurisdiction. Taking into account the current situation of the
differences in the bankruptcy system, it not only guarantees the central position of the debtor's
actual interests, but also fully reflects the restrictions on the jurisdiction of the property and
reflects the respect for the local procedures of each country. Therefore, this method reflects to a
large extent the spirit of international coordination and cooperation. It is worthy of recognition
that it represents the development trend of the criteria for determining cross-border insolvency
jurisdiction. However, the disadvantage of this approach is that the auxiliary program may cause
the division of property in the country where the branch office is located. At the same time, these
properties are necessary for the recovery of the enterprise under the main program cabinet, which
may actually hinder the restructuring of the enterprise.
The Model Law on Cross-Border Insolvency also proposes a new criterion for jurisprudence
that is the center of main interests of the debtor. According to the EU Insolvency Procedures
Rules, the Center of Principal Interests should be consistent with the place where the debtor
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manages its affairs on a daily basis and the place should be known to third parties. 100 The
expression of the EU rules actually provides a relatively objective standard for determining the
debtor's main interest centre, which focuses on the coherence and transparency of the debtor's
behavior. Coherence requires that the connection point of this jurisdiction must be the location
where the debtor regularly manages his business. 101 Moreover, transparency requires that the
location must be known to third parties. 102 It is more difficult for a debtor to cover up the real
place of its business interests by creating a false domicile. 103 In order to enhance its operability,
the uncitral model law on cross-border insolvency also provided a means of assisting in
determining the location of the principal interest center of the debtor, that is, if is no evidence to
the contrary, the debtor's place of registration or the person's current place of residence is
presumed to be the location of the main interest centre. 104 As far as the current legislation on
cross-border insolvency jurisdiction is concerned, the provisions based on the main interest
center are more scientific. In addition, the Model Law explains the meaning of the Place of
business jurisdiction, which refers to any place of business where the debtor conducts a nontemporary economic activity by human, material or service. 105 This shows that the court cannot
determine that its business office is located in the country and exercise jurisdiction just because
the debtor accidentally conducts a transaction or establishes a temporary office in a member
state. Therefore, the expansion of cross-border insolvency jurisdiction can be largely restricted
and jurisdictional conflicts are reduced.
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The principle of automatic recognition and automatic effect of the main insolvency
proceedings of the EU rules is as follows: (1) From the date on which the main procedure takes
effect in the country of origin, it should receive immediate and universal recognition in other
member states. Recognition extends to procedures related to bankruptcy; 106 (2) unless otherwise
specified, as long as the other Member States do not begin the subordination process, no other
formalities are required, and the judgment of the main procedure has the same effect as that of
the starting country of the procedure in any other Member State; 107 (3) As long as the other
member states have not initiated the subordinate procedure and have not taken the opposite
protection measures, the insolvency liquidator appointed by the main procedure court may
exercise all the powers conferred on it by the law of the starting country in other member states
and have the right. 108 Transfer the property of the debtor in the territory of other member states
according to relevant regulations. 109 EU rules allow the existence of subordinate insolvency
proceedings to protect the debtor's property in the country and the interests of domestic creditors.
EU rules allow the existence of subordinate insolvency proceedings to protect the debtor's
property in the country and the interests of domestic creditors. Its subordinate attributes are
mainly manifested in: (1) effectiveness is limited to the processing of property located in the
country; (2) if, after liquidation, the assets in the subordinate process are able to fully settle the
claims recognized by the procedure, the liquidator appointed by the subordinate procedure shall
transfer the remaining property to the main procedure liquidator.
In summary, the main and secondary insolvency proceedings are actually the result of the
application of personal jurisdiction and territorial jurisdiction to transnational bankruptcy cases.
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However, this does not result in the primary proceedings being superior to the secondary
proceedings, as the status of the different jurisdiction is equal. Bankruptcy is not to solve a single
issue of creditor's rights or property, but to resolve the debtor's legal relationship, that is, the
jurisdiction of the person is the first and the jurisdiction of the object is the second. At the same
time, in complex transnational bankruptcy cases, the debtor is a constant factor. Different
creditors are dealing with the same debtor. They understand that the debtor is legally affiliated
with a particular country and is governed by the laws of that country, so that all creditors had a
common basis for the risk of dealing with the debtor, which was more appropriate as a basis for
the exercise of jurisdiction. The main bankruptcy and secondary bankruptcy procedures are
reasonable.
2.3.1.3

Self-restriction of domestic law on transnational bankruptcy
jurisdiction

The conflict of cross-border insolvency jurisdiction is the result of countries competing to
realize their national legislation and judicial sovereignty, emphasizing the maintenance of local
interest. 110 It is manifested in each country’s efforts to expand its jurisdiction. After a long period
of historical development, private international law has finally gradually accepted the concept of
a state. 111 The state should abandon certain traditional national interests when countries are
adjusting international civil and commercial relations. 112 On the issue of transnational
bankruptcy, if countries only expand their jurisdiction as much as possible, the result can only be
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a process that exacerbates conflicts and hinders international cooperation in cross-border
insolvency.
In order to alleviate the conflict of transnational bankruptcy jurisdiction, it is necessary to
conduct self-restriction of jurisdiction from the perspective of domestic law. This jurisdiction is
self-limiting in two ways. First, it limits the scope of jurisdiction based on legislation and does
not encourage long-arm jurisdiction. In fact, if jurisdiction is not closely related to bankruptcy
cases, such bankruptcy procedures will not be recognized and assisted by foreign courts. In the
long run, it may not be beneficial to the protection of national interests. On the issue of crossborder insolvency jurisdiction, the United Nations Commission on International Trade Law's
Model Law on Cross-Border Insolvency and the EU Insolvency Rules provide a reference
method for countries. A limited range of models that distinguish jurisdictional effectiveness
levels has gradually been accepted and adopted by many countries. Second, the jurisdiction of
the country should be waived when necessary in the administration of justice. Some countries
have already responded positively in this regard. For example, some civil law countries provide
in their insolvency laws that when the courts of two or more countries have jurisdiction over a
bankruptcy case, the principle of prior application is adopted. 113
1) Based on different principles
In judicial practice, in order to find a balance between the realization of creditors’ fair
settlement of the debtor’s bankruptcy property and the facilitation of international cooperation,
the jurisdiction system began to diversify.
In the long run, countries should give a new perspective and open space to the jurisdiction
of transnational bankruptcy cases according to their actual conditions. On the basis of protecting
XiangLin Zhao. Research on the Legislation of China's Private International Law. China University of Political
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the legitimate rights and interests of the parties, countries promote the development of the
unified movement of the cross-border insolvency law and create conditions for the ultimate
coordination and unification.
Usually, a single connection factor does not motivate the court to exercise jurisdiction over
bankruptcy cases. Especially in common law countries, courts have large discretionary powers
on the issue of jurisdictional standards. For the parties, which country should be prosecuted in
order to seek legal remedies and protect their rights. For the court of the responding country, it is
of special significance to accept and judge the bankruptcy dispute that it is required to resolve,
and fully consider the flexible jurisdiction criteria for the parties to contact the court.
2.3.1.4

Principle of reasonableness and legality

Jurisdiction is established by following the rules of international law to which it applies,
The exercise of jurisdiction by a country must have a basis of international law and must comply
with the relevant provisions of international law. At the same time, it should be as compatible
and coordinated as possible with the current international legal environment. Reasonableness
requires that the coordination of jurisdiction should take into account the various factors of
comprehensive transnational bankruptcy cases, such as public order, national interests and
national sovereignty.
2.3.1.5

Principle of effective and convenience

Effectively resolving bankruptcy disputes is the ultimate result of a country exercising
jurisdiction. 114 In practice, whether the court can easily investigate the evidence collection,
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whether the relevant bankruptcy procedures can proceed smoothly, whether the court's exercise
of jurisdiction will bring excessive litigation costs to the parties, and whether the criteria for
jurisdiction will lead to bankruptcy judgments in foreign courts，which should be considered by
the principle of effective convenience. 115 This principle requires appropriate self-restriction when
determining national jurisdictional standards in national laws. 116 By contrast, in the judicial
practice, try to let the countries that have the closest relationship with the case or have a major
interest exercise jurisdiction. 117
2.3.1.6

Principle of international cooperation

Since the cooperation between countries is closely related to their political goals and legal
and cultural background, the long-standing legislative facts of cross-border insolvency, both in
terms of substantive rules and in the field of conflict norms, it shows that there are certain
difficulties in the jurisdiction of bankruptcy cases in many different legal systems or different
jurisdictions. 118 In order to ensure the transnational bankruptcy process, cooperation between
various bankruptcy procedures is particularly important. 119 Under the premise of complying with
the relevant restrictions on information exchange, the administrators of various insolvency
proceedings are obliged to exchange any information about possible procedures with each
other. 120 In addition, determining whether a court of a country has jurisdiction over bankruptcy
cases is not enough to make general provisions in other bilateral treaties or multilateral
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conventions. 121 Jurisdiction requires international cooperation among States to develop a unified
or harmonized transnational bankruptcy convention. If there is a uniform standard, then the
conflict of jurisdiction will be reduced.
2.3.1.7

Doctrine of the most significant relationship and minimum
contact principle

The application of judicial discretion in the field of transnational bankruptcy is mainly
manifested in the doctrine of the most significant relationship established by the British courts.122
In theory, a court that has jurisdiction over a bankruptcy case should be a court that is the most
significant relationship to the debtor in an economic sense. When the court exercises discretion
to determine the jurisdictional court, it generally considers the location of the headquarters, the
place of residence, the location of the place of business and the debtor are most economically
connected. The court needs to look at the purpose of the insolvency proceedings, mainly to
distribute the debtor’s property fairly to all creditors. If the jurisdiction of the headquarters, the
place of residence, and the jurisdiction of the place of business can include all of the debtor’s
property, it will help achieve the goal of equal protection of the creditor’s interests.
In addition, the US Federal Court established the principle of minimum contact in the 1945
International Shoe Co. v. Washington case. 123 According to this principle, even if a non-resident
defendant is not a residence in the state, the court has jurisdiction as long as it has a minimum
degree of contact with the court. The US Federal Supreme Court Justice Harlan Fiske Stone
declared in the case that if the defendant does not have a state residence, the defendant should at
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least have a reasonable connection with the case so that the exercise of jurisdiction does not
violate the procedural fairness and substantive justice of the traditional concept.
In summary, the principle of the most significant relationship and minimum contact, with its
flexibility, make it important for national courts to consider the substance and characteristics of
the issue in the face of jurisdictional issues. The court made judgments on the jurisdiction of
transnational bankruptcy cases on the basis of specific circumstances.
2.3.1.8

Party agreement

The choice of the jurisdiction of the court is the specific expression of the principle of party
autonomy in the jurisdiction of international civil and commercial cases. 124 The parties agree to
choose the court of jurisdiction for those international civil and commercial cases that have little
influence on the fundamental interests of the country concerned and their nationals. 125 The
parties choose the courts of the relevant country or other relevant countries as the courts of
jurisdiction based on the principle of autonomy of will. 126 The earliest use of the principle of
party autonomy is in the field of contracts. 127 The court of choice for the introduction of
agreements in the field of cross-border insolvency was first proposed by Professor Robert
Rasmussen. 128 He suggested that any debtor and all its creditors be allowed to choose the
applicable law when the debtor goes bankrupt. 129 Moreover, parties can choose from an
alternative catalogue provided by law, which is the existing bankruptcy law of all countries in the
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world. 130 In the determination of the jurisdiction of the court, the parties declaration of intention
should be respected, and the jurisdiction of the agreement should be allowed to play an important
role in reducing the conflict of jurisdiction. Because in the international civil litigation, the
private interests of the parties account for a larger proportion of the case, the jurisdiction of the
parties is more effective in avoiding the actual conflict of jurisdiction. Traditionally, most
countries in the civil law system believe that bankruptcy cases fall within the exclusive
jurisdiction of the court. 131 They cannot choose the courts of jurisdiction by the consent of the
parties, but only the courts. 132 The precedents of Britain and the United States show that, in some
cases, the parties are encouraged to choose a court in the cross-border insolvency area, but the
choice cannot involve the “core issue” of bankruptcy. 133
The parties are allowed to choose the jurisdictional court based on the autonomy of the will.
First of all, it fully reflects the respect for the parties. In the field of private law, it is not only the
nature of the private law relationship that the parties themselves deal with the rights and
obligations, but also the respect of people as social subjects. Secondly, the choice of the court of
the country concerned as a court of jurisdiction by agreement actually allows the parties to
choose the court that is most suitable and convenient for them to handle the case according to the
various aspects involved in the case. The settlement of the conflict of jurisdiction of the courts
has played a positive role. Thirdly, the parties' agreement to choose a court of jurisdiction is
conducive to achieving fairness and efficiency in litigation. The choice of the court of
jurisdiction to combine the will of the parties can prevent the plaintiff from unilaterally selecting
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the court, which is fair to both parties based on the will of the parties. Finally, the choice of a
court of jurisdiction can also eliminate the uncertainty of jurisdiction, rules of insolvency, and
other issues, so the choice of jurisdictional courts greatly improves the efficiency of dispute
resolution through litigation.
2.3.1.9

The doctrine of forum non convenience

The doctrine of forum non convenience was first proposed in Scotland. 134 It is defined as
the court's general discretion based on a court that is suitable for hearing a case, or a court that is
not suitable for the trial of the case. 135 There are several principles of forum non convenience
characters. Firstly, non-convenience court has jurisdiction; secondly, considering a variety of
factors, the court considered that it is more appropriate for the court of another country to have
jurisdiction and to hear the case; thirdly, the court may suspend the lawsuit on the basis of the
application of one of the parties; eventually, when the court refused to exercise jurisdiction in
accordance with the principle of forum non convenience, , it requires an alternative foreign
court. 136 The court has general discretion to abandon its jurisdiction over the case. Because in
fact there are no uniform principles of forum non convenience, it is appropriate for the court
judgment to become complex and diverse. Common law countries of the United Kingdom, New
Zealand, Canada and the United States have accepted the principle of forum non convenience. 137
Conversely, courts in Belgium, France, Germany, Switzerland, Italy, Greece, and the
Netherlands in civil law countries do not have any general discretion to waive jurisdiction over
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the case.
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The strict formulation of the civil law system is to abandon all uncertain factors and

enable the court to operate in accordance with the law in a standardized manner. The certainty
and predictability of the law does not allow for an unstable state that recognizes both jurisdiction
and refusal to exercise jurisdiction, such as the doctrine of forum non convenience.
For the principle of forum non convenience of the court, the advantages and disadvantages
of applying this principle to the commencement of bankruptcy proceedings should be objectively
evaluated. The state accepting the principle of inconvenient court holds that this principle avoids
the difficulties in investigation, evidence collection and judgment execution due to the lack of
necessary connection between the case and the state. A country that refuses to accept the
inconvenient court principle, on the one hand, court gives the defendant an opportunity to delay
the lawsuit, thereby increasing the cost of litigation; on the other hand, if there is no more
suitable court jurisdiction, the plaintiff will have no complaint. The refusal act indirectly violates
the provisions of many national constitutions that cannot be refused. Therefore, under this
principle, the uncertainty factor increases.
2.3.1.10

The doctrine of first-seised court

The principle of first-seised court means that the same party sues in the different country
based on the same fact and the same purpose. Generally, the principle of trial jurisdiction should
be exercised by the first accepted case court. For example, in 1987, Article 9, paragraph 1, of the
Switzerland's Federal Code on Private International Law stipulates that if the same parties are
engaged in proceedings abroad based on the same causes of action, the Swiss court shall stay the
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proceeding if it may be expected that the foreign court will, within a reasonable time, render a
decision that will be recognizable in Switzerland. 139
The doctrine of first-seised court has advantages and disadvantages. The principle
advantage is simple and clear. The disadvantage of principle is that it causes the party to
preemptively file a lawsuit to prevent litigation in another country. This practice has led some
countries to sign bilateral treaties or multilateral conventions to establish the principle of
accepting courts first as an exception. In addition, the lack of an internationally uniform rule on
whether a court can be the first to accept a court means that litigation may have different time
limits, which may make the timing of the commencement of litigation unclear.
Jurisdiction is the first issue to be considered in the field of transnational bankruptcy. The
jurisdiction directly determines the applicable law and the judgment of the case. The settlement
of jurisdictional conflicts is an important guarantee for the progress of transnational bankruptcy
cases. Due to the different national transnational bankruptcy legislation and lack of a unified
international transnational bankruptcy law, the issue of jurisdictional conflict has always been a
problem for transnational bankruptcy. Countries not only need to explore a path that suits them
in legislation and practice, but also strengthen exchanges and cooperation to build an
international legal framework in the field of cross-border insolvency jurisdiction.
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Chapter 3: Legal Application of Transnational Bankruptcy Law
In transnational bankruptcy cases, choosing the application of the law may cause
differences in the outcome of transnational bankruptcy cases. The law applicable to transnational
bankruptcy must conform to the general principles of conflict of laws, especially the application
of the law must not harm the interests of domestic creditors, which is an important consideration
when countries recognize foreign judgments. When a transnational company goes bankrupt, how
to apply the law in the bankruptcy proceedings will be the basic question. 1
In fact, although all courts handling transnational bankruptcy cases have the motivation to
apply the local law of the court, the receiving court must also fully consider the fact that the
outcome of the case may not be recognized by the jurisdiction of the relevant country.
Sometimes, the application of foreign laws may be more conducive to the solution of the
problem. In the absence of a universally binding transnational bankruptcy convention and a
unified bankruptcy law, the rules for the application of laws should be reset to reduce
unnecessary bankruptcy procedures and reduce bankruptcy costs, so as to ultimately protect the
interests of the parties.

Douglas A. Doetsch, Aaron L. Hammer. Observations on Cross-Border Insolvencies and Their Resolution in the
NAFTA Region: Where Are We Now. 10 U.S.-Mex. L.J. 61 (2002).
1

67

3.1

The Impact of Legislative Differences on Transnational Bankruptcy
3.1.1 Legislative
3.1.1.1 Based on bankruptcy reason

Due to different cultural, political, and economic backgrounds, there are two types of
legislative models for transnational bankruptcy in the world. One is to adopt the legislation of
enumeration, the other is to adopt the legislation of generalization.
Common law countries often adopt enumerated legislation, that is, the law only stipulates
some actions and causes of the debtor. When the debtor has such behavior and cause, the creditor
has the right to apply for bankruptcy. 2 For example, the United Kingdom Bankruptcy Act of
1914 adopted enumerated legislative methods for the reasons for bankruptcy, and it’s Article 1,
Paragraph(1) provided eight types of bankruptcy reasons. 3 Chapter 3, section 3, paragraph 1, of
the US Bankruptcy Act of 1898 provides for five causes of bankruptcy. 4 Common law scholars
have specifically pointed out that the existence of bankruptcy does not directly lead to the
debtor's bankruptcy, but that bankruptcy can allow creditors to apply to the court for bankruptcy,
which eventually leads to the beginning of bankruptcy proceedings. 5For the reasons of
bankruptcy, a large number of civil law countries adopt generalism. 6 Most civil law countries
state in principle several forms of bankruptcy reasons, but they do not prescribe specific acts and
reasons for bankruptcy reasons. 7 Generally, there are the following reasons for bankruptcy: (1)
an enterprise legal person fails to clear off its debt as due, and if its assets are not enough to pay
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off all the debts or if it is obviously incapable of clearing off its debt; (2) enterprise is obviously
likely that it is unable to pay off its debts; (3) debtors stop paying. The debtor has stated that they
will no longer settle its due debts or the debtor implied that the notes issued by the debtor could
not be honored. 8 For instance, French bankruptcy law states that suspension of payment is the
sole reason to declare a bankruptcy. 9 The German Insolvency Act stipulates that the declaration
of bankruptcy proceedings is premised on the debtor being unable to pay. 10 If a suspension of
payment has occurred, it shall be presumed to be unpayable. 11 Article 15 of the Japanese
Bankruptcy Law stipulates that when the debtor cannot pay, the court decides to declare
bankruptcy on application. When the debtor stops paying, it is presumed to be unpayable. 12
Article 16 provides that when a juridical person cannot pay off its debts with its property, it can
also declare bankruptcy. 13 Person can also file for bankruptcy when the debtor's debt exceeds its
total property. In principle, the bankruptcy law of Taiwan takes the debtor's insolvency as the
bankruptcy reason. 14 In special circumstances, the reason for bankruptcy is the debt exceeding. 15
For example, Taiwan believes that for a limited company or a limited company by shares, its
ability to pay off its debts lies in the total assets of the company. 16 Once there is more debt, if it
is not declared bankrupt immediately, it will increase the loss of creditors. 17 Therefore, the
Taiwan Company Law stipulates that if the company's property is obviously insufficient to pay
off its debts, the company's responsible person shall apply to the court for bankruptcy except in
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the case of a reorganization of a company limited by shares. 18 The presumption that the debtor
stopped paying was presumed to be insolvent, but it was not directly specified as the cause of
bankruptcy. 19
Some countries or regions adopt eclecticism. For example, the Macau Civil Procedure Code
applies eclecticism to the reason for bankruptcy. Macau Civil Procedure Code stipulates that
business owners who fail to perform their obligations on time are deemed to be in bankruptcy. 20
At the same time, in addition to special provisions for commercial business owners to
declare bankruptcy, if it is confirmed that there is one of the facts enumerated by law, it must
also declare bankruptcy. 21 For example, if the business owner fails to perform one or more debts,
and according to the amount of the outstanding debts and the actual situation of nonperformance, it shows that the debtor cannot perform his debts as scheduled; the commercial
enterprise owner escapes due to lack of funds without designating a suitable substitute, or when
the legal person is a legal person, the holder of the administrative body of the legal entity escapes
due to lack of funds without specifying a suitable substitute; where a business enterprise owner
abandons the place of the main administrative authority, or where it is a legal person, the place of
residence of the legal person or the main administrative authority; a business owner wastes or
makes property disappear, falsifies a claim, or commits any misconduct that shows that he
intends to cause him to fail to perform his debt as scheduled. 22
In the legislation of reason of bankruptcy, the British and American legislation showed a
change from enumerationism to generalism. The new U.S. bankruptcy law, revised in 1978,
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abolished the enumeration of bankruptcy acts and adopted generalization instead. The British
Insolvency Act stipulates that a bankruptcy application filed by a creditor may be based on the
debtor cannot pay off due debts or the debtor does not have a reasonable possibility of paying off
debts as the reason for bankruptcy. 23 These changes have reduced the difficulty for creditors to
initiate bankruptcy proceedings and increased the court's discretion.
The function of the bankruptcy law is how to reasonably distribute the bankruptcy property
among creditors when the debtors cannot pay off their due debts, so as to ensure that all creditors
are fairly paid.
3.1.1.2 Based on subject of bankruptcy
There are three main situations of legislation according to the qualification of bankruptcy
subject: first, the bankruptcy model of businessmen. Bankruptcy law only applies to commercial
entities. When the non-commercial subject is only engaged in commercial activities and the
commercial subject for the purpose of profit cannot pay off the debt, the bankruptcy procedure
can be applied. Civil execution procedure is still applicable to the subjects who are not engaged
in commercial activities. The French Commercial Code of 1807 clearly stipulated that only
merchants can go through bankruptcy; 24 second, the general bankruptcy model. Bankruptcy law
applies to all civil and commercial entities who cannot pay off their debts. Bankruptcy
proceedings can also be applied to non-commercial subjects. With the development of the
commodity economy, the line between businessmen and non-businessmen is becoming
increasingly blurred. Countries such as Germany, Austria, Japan, the United Kingdom, and the
United States gradually expand the object of bankruptcy law adjustment to non-merchant groups
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and give non-merchant civil subjects the ability to go bankrupt. For example, the US bankruptcy
law provides for the scope of the subject of the application of bankruptcy proceedings: as long as
natural persons, companies, and municipal agencies who settle in the United States or have a
residence, place of business, or property in the United States can become debtors; 25 third, the
compromise bankruptcy mode. Both commercial and non-commercial subjects can go bankrupt,
but commercial and non-commercial subjects apply different bankruptcy procedures. Because
the debtor and the cause of the debt are different, the methods of dealing with bankruptcy events
are also different. Portugal, Argentina, Brazil, Denmark, Norway and other countries are
representatives of the compromise bankruptcy model.
3.1.1.3 Based on bankruptcy applicant
With regard to the qualification of applicants , most countries require that the parties should
generally file for bankruptcy. Unless in exceptional circumstances, the court declares bankruptcy
directly in accordance with its powers. It is a relatively consistent practice for creditors and
debtors to enjoy the right to apply for bankruptcy. However, whether the debtor makes an
application for bankruptcy is its own right, and generally does not bear the obligation to file an
application for bankruptcy. The bankruptcy laws of some countries stipulate that a third party
within a certain range may apply for bankruptcy. For example, the Corporate Bankruptcy Law of
the People's Republic of China stipulates that creditors, 26 debtors, 27 and other entities can
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exercise their right to apply for bankruptcy. Other entities include the bankruptcy
administrator, 28 financial supervisory agencies, 29 and administrative liquidation group. 30
In addition, in order to protect the legitimate rights and interests of the debtor, the laws of
some countries provide certain conditions for creditors to file bankruptcy applications. For
example, the United States, Britain, Canada, etc.
3.1.1.4 Based on time for bankruptcy proceedings
There are three main types of legislation depending on the time. The first is the initiation of
bankruptcy application, that is, the time when the bankruptcy proceedings begin, such as in the
United States. 31 The second is the doctrine of bankruptcy acceptance. The commencement of
bankruptcy proceedings is marked by the court's acceptance of bankruptcy applications, such as
the United Kingdom and China. 32 Bankruptcy acceptance begins bankruptcy proceedings, which
means that bankruptcy applications do not necessarily begin bankruptcy proceedings. 33 The third
is the doctrine of bankruptcy declaration. 34 Bankruptcy proceedings begin when bankruptcy is
declared, such as in France, Germany, and Japan. 35 According to this legislative system,
bankruptcy application and acceptance are only the pre-procedure of bankruptcy proceedings. 36
The result of this procedure does not necessarily lead to bankruptcy declaration. 37 If there is no
bankruptcy declaration, the bankruptcy procedure will not start. 38
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3.1.1.5 Based on bankruptcy property
Bankruptcy property is also called a bankruptcy estate. When bankruptcy is declared in
accordance with the provisions of the bankruptcy law, in order to meet the common needs of all
the bankrupt creditors, all property of the bankrupt is organized by the bankruptcy administrator.
Bankruptcy legal systems in different countries have different regulations on the scope of
bankruptcy property.
i.

Based on the timeline

Generally, there are two types for bankruptcy estate scope: first, when defining the
composition scope of the bankruptcy property, it is limited to all the property belonging to the
bankrupt at the time of bankruptcy declaration. 39 However, it does not include any property
acquired by the bankrupt after the bankruptcy declaration; second, the definition of the scope of
bankruptcy property includes not only the entire property of the bankrupt at the time of
bankruptcy declaration, but also the newly acquired property of the bankrupt after the bankruptcy
declaration and before the end of bankruptcy proceedings. 40 These newly acquired properties
specifically refer to all property acquired by the bankrupt through knowledge, labor, and skills
after the bankruptcy was declared. 41 These properties should be included in bankruptcy property
and cannot be freely disposed of by the bankrupt. 42 For the first type, German bankruptcy law
provides that bankruptcy property is all property owned by the debtor at the time of bankruptcy
declaration. 43 The Japanese Bankruptcy Law stipulates that all property owned by the bankrupt
at the time of bankruptcy declaration is bankruptcy property. 44 The bankruptcy property that can
XiangLin Zhao. Research on China's Private International Law Legislation. China University of Political Science
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be exercised in the future by the bankrupt based on the reasons arising before the bankruptcy
declaration is bankruptcy property. 45 US bankruptcy law provides that unenforceable property is
not bankrupt property. 46 All assets owned by the debtor at the time of the application for
voluntary liquidation or the application for involuntary liquidation are bankruptcy property. 47
For the second type, France, the United Kingdom, Austria, Switzerland, Italy, Portugal, Spain,
the Netherlands, China, Norway, Denmark, Argentina, India, Thailand, New Zealand, Mexico,
Sweden and many other countries use this model to provide for bankruptcy. 48 For example, the
French bankruptcy law stipulates that the judgment to start or announce judicial liquidation shall
be automatically deprived of the debtor's right to manage and dispose of his property as long as
the judicial liquidation has not ended. 49 No matter what name the debtor acquires his property. 50
Where it is related to the debtor's property, it shall be exercised by the liquidator throughout the
judicial liquidation. 51 The British bankruptcy law stipulates that the bankrupt's property
distributed by creditors includes all property acquired or accepted by the bankrupt before the end
of the bankruptcy proceedings. 52
The difference between the two types lies in the way in which bankrupts acquire newly
acquired property after bankruptcy declaration, both of which have advantages and
disadvantages. The first type is suitable for the purpose of bankruptcy procedure. When the
bankruptcy proceedings begin, the bankruptcy administrator can determine the bankruptcy
property in time and distribute the bankruptcy property to creditors. If the insolvency
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proceedings take too long, creditors will also suffer losses. Therefore, the first type can promote
the bankruptcy procedure, which is beneficial to both the creditor and the bankrupt. Moreover,
the newly acquired property after bankruptcy is declared and before the end of the bankruptcy
proceedings shall not be used for bankruptcy settlement, so it can be freely controlled. The
biggest advantage of the second type is that creditors can get more bankruptcy property. By
expanding the scope of bankruptcy assets, bankruptcy fraud can be prevented. However, the
uncertainty of the scope of the bankruptcy property before the end of the bankruptcy proceeding
made management of the bankruptcy property difficult and the bankruptcy process more
complicated. Eventually, the bankruptcy proceedings had to be extended. It is difficult for
bankrupts to resume normal economic activities before the end of bankruptcy proceedings. In
summary, the first type is beneficial for the debtor, and the second type is beneficial for the
creditor.
ii. Based on territory
Based on the space boundary, there are mainly two kinds of legislation theories: general
bankruptcy and territorial bankruptcy. Countries that adopt general bankruptcy and territorial
bankruptcy have different opinions on the scope of bankruptcy property, that is, whether the
bankrupt's property located abroad should be included in bankruptcy property. Countries that
adopt general bankruptcy believe that bankruptcy property should include all domestic and
foreign property. Countries adopting territorial bankruptcy believe that the bankruptcy property
can only be the property of the bankrupt in the country where the bankruptcy proceedings
commenced. Japanese bankruptcy law stipulates that the bankruptcy declared in Japan is only
valid for the bankruptcy property in Japan. 53 According to the principle of reciprocity, when
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foreign countries declare bankruptcy, bankruptcy has no effect on Japanese property. In other
words, when the debtor is declared bankrupt in a foreign country, their property in Japan is not
within the scope of bankruptcy property. Civil execution against bankrupt property in Japan need
not be suspended. Even if a foreign court has declared bankruptcy against a debtor, a foreign
bankruptcy administrator cannot recover the debtor's property in Japan. Japanese courts can still
declare the debtor or its branches bankrupt in Japan. Therefore, Japan claims territorial
bankruptcy over the scope of bankrupt property.
The United Kingdom has adopted a combination of general bankruptcy and territorial
bankruptcy for the scope of bankrupt property. 54 On the one hand, the UK bankruptcy law
asserts that domestic bankruptcy has full extraterritorial effect, while also recognizing whether
the bankruptcy declaration of a UK court has extraterritorial effect depends on whether the court
where the property is located recognizes the bankruptcy liquidation procedures conducted by the
UK; On the other hand, whether British courts recognize the effectiveness of foreign bankruptcy
declarations in the United Kingdom will usually weigh the interests of all parties according to the
specific circumstances and conditionally recognize the effectiveness of foreign bankruptcy
proceedings.
The U.S. regulation on the extraterritorial effect of bankruptcy is that from the date of
bankruptcy, all the nonexempt properties of the debtor, no matter where it is located, are
bankruptcy property. 55 The foreign court hearing the case has exclusive jurisdiction over all the
properties of the debtor. 56 The effect of foreign bankruptcy in the United States is reflected in the
provisions of the bankruptcy law. 57 The United States also adopted the view of combining
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general bankruptcy and territorial bankruptcy. 58 In order to prevent local creditors from dividing
up the property, when there is a pending bankruptcy proceeding in a foreign country, if the
debtor has bankruptcy property in the United States, the foreign bankruptcy administrator is
allowed to institute a subordinate bankruptcy proceeding in the United States to manage the
bankruptcy property located in the United States. 59 U.S. bankruptcy law also provides that
foreign bankruptcy administrators can have three forms of relief: (1) they can request the court to
implement an automatic cessation system; (2)they may request a court decision to transfer the
property and its proceeds to the administrator and to make a uniform distribution in accordance
with foreign insolvency proceedings; (3) the court may provide other appropriate relief according
to the specific circumstances of the case. 60 On the one hand, the bankruptcy law requires the U.S.
courts to recognize the bankruptcy decisions made by foreign courts as much as possible; on the
other hand, the court is given a relatively broad discretion. 61 The court needs to fully consider the
following six factors before initiating bankruptcy proceedings: (1) fair treatment of owners who
have claims or rights to these properties; (2) protection of US creditors from discrimination or
inconvenience in foreign proceedings; (3) Preventing preferential or fraudulent transactions on
these properties; (4) The valuation of bankruptcy property and the processing of bankruptcy
distribution by foreign procedures are consistent with the sequential distribution prescribed by
the US bankruptcy law; (5) the principle of international courtesy; Bankruptcy entity with rebirth
opportunity. 62
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3.1.2 Effect
3.1.2.1 Provable debt
A debt in respect of which a creditor can claim a share of a bankrupt's assets. 63 A provable
debt must either be incurred by the bankrupt before a bankruptcy order is made against him or
arise after the order is made as a result of an obligation that existed beforehand. 64 Provable debt
generally includes unsecured claims, property-secured claims that renounce priority claims,
Unsecured portion of property-backed creditor's right after priority exercise, unexpired claims,
bill issuer (endorser) was declared bankrupt, or after the bankrupt's guarantor repays the debt.

65

Different countries' regulations on the scope of bankruptcy claims will also affect creditors.
For example, the U.S. bankruptcy law stipulates that the bankruptcy claim must be a right to
request payment or a right of claim arising from equitable remedies for breach of contract. 66
Bankruptcy claims include claims that have been or have not been adjudicated, claims that have
been paid off or have not been determined in amount, claims that have been determined or not
determined, claims that are due or not due, claims that are disputed or not disputed, claims that
are written or in equity, claims that are secured or not. 67 However, The Japanese bankruptcy law
provides that bankruptcy claims are the property claims of bankrupts based on reasons before
bankruptcy declaration. 68 The bankruptcy claim does not include a secured claim, and a non-full
secured claim can be regarded as a bankruptcy claim only if the security owner waives the
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priority right of compensation or the secured property is insufficient to pay off the secured
claim. 69
In terms of the determination of bankruptcy claims, the legislation of various countries also
differs greatly. Japan's bankruptcy law provides that the exclusionary claims can be repaid as
bankruptcy claims. 70 However, some countries do not consider exclusionary claims as
bankruptcy claims. For example, the Chinese bankruptcy law stipulates that the following claims
are not bankruptcy claims (1) fines, penalties and other related expenses imposed by
administrative and judicial organs on bankruptcy enterprises; (2)the late payment of the debtor's
failure to pay the payables after the people's court accepts the bankruptcy case, including the late
interest that the debtor should double to pay if it fails to implement the effective legal
instruments and the late payment of labor insurance; (3) debt interest after bankruptcy
declaration; (4) fees paid by creditors to participate in the bankruptcy process; (5) equity and
stockholders' rights in the bankruptcy enterprise on equity and stocks; (6) Creditor's rights
declared to the liquidation team after the distribution of bankruptcy property has begun; (7)
Creditor's rights exceeding the statute of limitations; 8) The management fee and contracting fee
that the debtor's founder did not charge the debtor. 71
The order of paying off bankruptcy claims is also called priority. According to the nature
and status of bankruptcy claims, the bankruptcy laws of various countries have stipulated a
statutory priority for bankruptcy claims. For example, the U.S. bankruptcy law provides that nine
priority unsecured claims are settled in strict priority that are namely administrative expenses,
mutual benefit claims, employee wages and benefits, claims from food producers or aquatic
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product producers, consumer deposits, government taxes, Special bank deposits and claims of
other unsecured creditors. 72 China's bankruptcy law stipulates that bankruptcy claims include
prior bankruptcy claims and ordinary bankruptcy claims. 73 Moreover, the priority bankruptcy
claims are divided into two orders. 74 The first order is wage claims, basic medical insurance,
basic medical insurance, and compensation claims. 75 The second order is social insurance and
tax claims. 76 The ordinary bankruptcy claims are the third order. 77 If the bankruptcy property is
insufficient to satisfy the liquidation requirements in the same order, it shall be distributed in
proportion. 78
3.1.2.2 Bankruptcy management
Bankruptcy management is the core of the whole bankruptcy procedure, which runs through
the whole bankruptcy procedure. 79 The international bankruptcy administration mainly includes
the appointment or designation of the bankruptcy administrator, the application for creditor's
rights, the establishment, convening and power of the creditor's meeting, the liquidation, custody,
control, valuation, sale, distribution and continuation of the bankrupt's business of the bankrupt's
property, the participation in the litigation, settlement or arbitration of the bankrupt's property,
and the cancellation of the registration of the bankrupt enterprise, etc. 80 Bankruptcy management
involves the property of a bankrupt located in a domestic country and may also involve the
property of a bankrupt located in a foreign country. 81 Therefore, international bankruptcy
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management involves not only the application of domestic law but also the application of foreign
law. 82 Especially when the bankruptcy administrator makes a bankruptcy announcement in a
foreign country, collects bankrupt property located in a foreign country, and distributes the
bankruptcy property at a variable price, it is more likely to involve the application of foreign
law. 83 In civil law countries, bankruptcy declaration initiation is mostly implemented. 84 That is,
before the bankruptcy declaration, the bankruptcy proceedings have not begun, the status of the
civil and commercial subject of the debtor has not changed, and there is no reason to set up a
special property manager to take over the debtor's property. 85 If it is really necessary to protect
the debtor's property rights at this time, the property shall be protected by the court through civil
lawsuits. 86 Therefore, the bankruptcy administrator is established and the management of the
insolvency property is established only after the commencement of the insolvency proceedings. 87
However, in common law countries, the bankruptcy administrator is usually established at the
beginning of bankruptcy proceedings. 88 Therefore, a phased bankruptcy administrator system has
been established. 89 Before the court accepts a bankruptcy case until the declaration of
bankruptcy, the debtor's property is managed by the temporary property manager. 90 After the
bankruptcy declaration, the debtor's property is managed by the bankruptcy administrator. 91
For the application of the law of bankruptcy administration, some scholars advocate the
application of the law of the place of court or the law of the place of bankruptcy declaration.
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Some scholars also advocate separate application of the law of bankruptcy administrator. That is,
the procedural issues in the bankruptcy administration are governed by the law of the place of
bankruptcy administration, but the substantive issues should be distinguished according to
different situations, the law of the place of court or the applicable law of the original legal
relationship itself. The substantive rights involving real estate should also be governed by the
law of the place where the property is located.
i. Law of the forum
Because of the complexity of international civil and commercial relations, the predictability
of the results is particularly valued. Although courts and parties can foresee the choice of law
and the consequences of the application of the law, when the judgment must be recognized and
enforced in another country, they may not be able to foresee whether the judgment can be
recognized and enforced. For the application of bankruptcy administrator law, it is generally
advisable to apply the law of forum of bankruptcy administrator. 92 Wolff argues that the
bankruptcy administrator is governed by the law of the forum. 93 This rule is not only to
procedural matters, but also to substantive law. 94 For example, the bankrupt's defrauding priority
or fraudulent transfer of the deed to revoke his transaction, and priority issues between creditors
can be applied to the law of forum. 95 Monis also believes that the distribution of property among
creditors, or the priority among creditors should be determined in accordance with the English
law as the law of the court. 96
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However, some scholars believe that it is questionable to apply the law of forum to
bankruptcy administrator. For example, the rights to land and the rights acquired under the
contract are obviously unreasonable according to the law of the forum, but it should be based on
the law of the country where the land is located and the applicable law of the contract. When a
debtor declares bankruptcy in one country, whether or not the bankruptcy property located in
another country can be brought into bankruptcy hotchpot for centralized management and unified
distribution is a basic theoretical question of transnational bankruptcy. There is great resistance
to applying the court law because bankruptcy proceedings may be interrupted at any time outside
the territory. Especially when it comes to guarantees and liens, the application of non-court law
may be clearer.
ii. Separate application of law
The provisions of international bankruptcy legislation on the application of bankruptcy
administrator laws tend to change in flexibility and rationality. Procedural and substantive laws
are applied separately. Procedural issues are governed by the law of forum. Substantive issues
are distinguished by different situations, or the law of forum, the applicable law of the original
legal relationship, or the law of the location of the property. For example, the validity of the debt,
the transfer of property to the administrator, the price change of the property under the control of
the bankruptcy administrator and other issues should be in accordance with the applicable law of
the creditor's rights or the property itself. The right of the land should be in accordance with the
law of the country where the land is located and the contractual relationship of the bankrupt
should be in accordance with the applicable law of the original contract. In transnational
bankruptcy cases, the bankrupt's property is inevitably scattered in multiple countries or
jurisdictions. Based on the reality that each country has its own consideration, adopting the law
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of property location is a realistic approach. For the evaluation of property, there are many factors
considered in the valuation of bankruptcy property, such as the type, performance and use of
bankruptcy property, and market supply and demand conditions. Generally, property evaluation
is closely related to a country's economic policy. It is easier to evaluate the value of the property
by applying the law of the location of the property, and it is more acceptable to creditors and
debtors.
3.2

Court Choice and Law Choice in Transnational Bankruptcy

In dealing with transnational bankruptcy cases, there are two prerequisite issues: court
choice and legal choice. There are not only differences but also contact.
In transnational bankruptcy cases, the choice of court is based on jurisdiction. The choice of
the law of forum is to solve the problem of which country's courts will govern the case after the
case has occurred. The choice of law is to decide the applicable law of the case, which solves the
problem of which country's bankruptcy law should be applied by the court to deal with the case.
These are two different questions, so the answers can be different. the choice of law is closely
related to the choice of court. In addition, in judicial practice, the choice of law is often the result
of the law of the forum.
3.3

Transnational bankruptcy and application of law

A relatively simple bankruptcy process will take a long time and complicated process to
establish comprehensive rules and systems for the application of laws in the field of transnational
bankruptcy. International or foreign-related factors of bankruptcy scholars have different views.
Because the creditors or debtors may belong to different countries, the bankruptcy property is
located in different countries, or the bankruptcy claims are generated by the transactions
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dominated by foreign laws, it is difficult to judge which factors are more important to determine
the application of bankruptcy laws in judicial practice. Moreover, there are various procedural
and substantive matters involved in bankruptcy, so there is a question of whether the same law or
different laws apply to different matters of bankruptcy. In addition, At the current stage of the
development of the application of bankruptcy law, the conflict law system and the substantive
law system coexist, the domestic law norms and the international law norms coexist, and they are
interconnected and mutually restrained, which further complicates bankruptcy law application
issues. As far as the application of law in the sense of the conflict of law is concerned, the
analysis of the existing provisions on domestic legislation and international treaties can be
roughly summarized into two situations:
First, the law of the forum or the law of the bankruptcy declaration country is applicable. (1)
The application of the law on bankruptcy requirements shall be resolved in accordance with the
local law of the court or the law of the country in which the bankruptcy is declared. For example,
the EU Council Rules on Bankruptcy Proceedings stipulate that the law of the bankruptcy court
shall apply to initiation of bankruptcy proceedings and their effects unless otherwise provided. 97
It is also known as the national law of the beginning of procedure. 98 (2) The application of the
law on the scope of bankruptcy property shall be settled in accordance with the law of forum or
the law of the bankruptcy declaration country. For example, the European Economic Community
Bankruptcy Convention (draft) provides that, unless otherwise provided, bankruptcy declared in
accordance with the Convention shall have effect on all property owned by the debtor in each

Council regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings. Official Journal L 160 ,
30/06/2000 P. 0001 - 0018. Article 4.
98
Id.
97

86

Contracting State. 99 This means that the Convention considers that the scope of bankruptcy
property should be governed by the law of the country in which it is declared bankrupt. 100 (3)
With regard to the application of the right to set off, it is generally considered that the existence
of the claim to set off is based on its own applicable law. For example, if the existence of a
contractual right arises under the domination of foreign law, the applicable law of the contract
shall apply to the issues related to that right. However, whether the conditions for offsetting are
met shall be resolved in accordance with the local law of the court or the law of the bankruptcy
declaration country. The EU Council rules on bankruptcy proceedings stipulate that the
conditions under which creditors exercise the right of set-off shall apply the laws of the country
where the bankruptcy proceedings commenced. 101 (4) With regard to the application of the right
of revocation, it is generally believed that the law of the place of court or the law of the state of
bankruptcy declaration should be applied. However, when a bankrupt's transaction that harms the
interests of creditors is outside the provisions of the bankruptcy law, the right of revocation shall
be in accordance with the relevant provisions of the law of the country that controls the
transaction. The European Economic Community Convention on Bankruptcy Law (Draft)
provides that “When, according to the law of the State in which the bankruptcy has been opened,
a recovery action brought in the interest of the general body of creditors, in respect of an act
done by the debtor in fraud of the rights of the creditors is provided for only by provisions of law
other than bankruptcy law, the conditions regulating the setting aside shall be those applicable
under the law of the State which governs the transaction as if the bankruptcy had been opened in
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that State.” 102 EU Council Rules on Bankruptcy Proceedings stipulating that legal acts that harm
all creditors are invalid, may be invalid or unenforceable, and the law of the country where the
proceedings begin. 103 (5) On the legal application of the scope of bankruptcy claims and the
order of settlement, some scholars advocate the application of the local law of the court or the
law of the bankruptcy declaration country. (6) With regard to the application of laws on
bankruptcy administrator, it is generally advocated that the settlement should be based on the law
of the place of management, that is, the law of the court or the law of the bankruptcy declaration
state.
Second, the law on the location of property applies. (1) Regarding the application of the law
of exemption rights, it is generally believed that the law of the forum where assets are located
should be adopted. The European Economic Community Bankruptcy Convention (draft)
provides that the lien on property is subject to the law of the State party to the property lien. 104
(2) Dutch bankruptcy law stipulates that the right of the owner of the bankruptcy property shall
apply to the law of the location of the property. 105 (3) In the scope of bankruptcy claims and the
order of settlement, some bankruptcy law conventions apply the law of the location of the
property at the time of bankruptcy declaration. The European Economic Community provides for
the location of bankruptcy property as an important connection point to invoke applicable law. 106
(4) With regard to the application of laws on bankruptcy management, some bankruptcy law
conventions adopt the law of the location of things. For example, the five Nordic countries have
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stipulated that if the law of the location of the bankrupt property requires that certain procedures
be followed for the change of value of the property, the law of the location of the property must
be applied. 107 The European Economic Community's Bankruptcy Convention (Draft) clearly
stipulates that the litigation procedures to be followed by an insolvency representative in the sale
of property shall be in accordance with the law of the country where the contracted property is
located. 108 If the law of the bankruptcy-declaring country or the court for bankruptcy-declaration
stipulates that the property should be sold in accordance with certain procedures. 109 If the
property is auctioned publicly, the method of implementation shall still be based on the law of
the location of the property. 110 The European Council European Convention on Certain
International Aspects of Bankruptcy stipulates that the liquidator's measures to manage, arrange
or dispose of the debtor's property must comply with the law of the State party in which the
property is located. 111 The EU Council Convention on Insolvency Proceedings stipulates that the
administrator can exercise the powers granted by the national law in accordance with the
procedure, but when the administrator exercises his powers, the bankruptcy administrator shall
abide by the law of the place where the property will be acted. 112
3.4

General theories

There have been two theoretical disputes on the application of transnational bankruptcy
laws. These two theories are unity of bankruptcy and pluralism of bankruptcy. 113 The differences
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between unity of bankruptcy and pluralism of bankruptcy are mainly reflected in the fact that
unity of bankruptcy claims that the same law should be applied to all aspects of the same
transnational bankruptcy case, because the application of different laws to various aspects of the
unity of bankruptcy relationship will increase the burden on judges and change the application of
law. It is more complicated and will undermine the integrity of the legal relationship. 114
However, pluralism of bankruptcy argues that different laws should be applied separately
because various aspects of transnational bankruptcy cases have different characteristics and there
is relative independence between various aspects of legal relations. 115
3.4.1 Unity of bankruptcy
The unitary system holds that cross-border insolvency should uniformly apply the laws of
one country, that is, the laws of the country where the bankruptcy proceedings are initiated. 116
Bankruptcy is essentially a procedure, which is a general liquidation procedure of claims and
debts under the guidance of the court. Moreover, When the application of the law conflicts, the
law of the forum should be applied. Based on these two points, transnational bankruptcy should
be governed by the law of the court.
There are some of the advantages of the unitary of bankruptcy. 117 First, because the
bankruptcy unity advocates that all legal issues of cross-border bankruptcy should be uniformly
applied to the law of the forum in which the procedure was initiated, that is, the law of the forum,
the unity of bankruptcy cross-border bankruptcy rule is simple and straightforward. 118 Second,

Douglas A. Doetsch & Aaron L. Hammer. Observations on Cross-Border Insolvencies and Their Resolution in
the NAFTA Region: Where Are We Now.10 U.S.-Mex. L.J. 61 (2002). Spring.
115
Id.
116
Hans Hanisch. Universality versus secondary bankruptcy: A European debat. 2 Int'l Insolvency Rev. 151. 1993.
P151.
117
Lynn M. Lopucki. Cooperation In International Bankruptcy: A Post-Universalist Approach. P706.
118
Id.
114

90

the rule of law applicable based on the unitary system can ensure the consistency of the judgment
results to the greatest extent. 119 Third, the application of the rules of the court's local law reduced
the burden on judges and avoided a series of troubles arising from the application of foreign
law. 120 Fourth, the unity of bankruptcy advocates the application of the law of the forum, so the
unity of bankruptcy can fully reflect the principle of state sovereignty. 121 However, there are
disadvantages to the unitary system. This deficiency is reflected in the theoretical basis of the
rule and its impact on practice. 122 First, the theoretical basis of the unitary bankruptcy law is
unstable. 123 Bankruptcy is not only a matter of procedure, it is also a matter of
substance. 124Bankruptcy has both substantive and procedural legal issues, which is one of the
consensus in bankruptcy theory. 125 Ignoring or improperly highlighting one of these aspects is a
misunderstanding of the nature of bankruptcy. 126 Therefore, unity of bankruptcy's view is also
flawed. 127 Second, the unity of bankruptcy has also affected conflict laws. 128 The development of
conflict law is influenced by the method of outcome selection, so unity of bankruptcy leads to a
decrease in the role of the distinction between the entity and the procedure of conflict law in the
choice of law. 129 Thirdly, the unitary bankruptcy does not distinguish the law of the forum. It
does not take into account the interests of other countries, nor does it take into account the
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complexity of cross-border investment and trade and the complexity of the resulting cross-border
bankruptcy. 130
3.4.2 Pluralism of bankruptcy
The legal application of pluralism of bankruptcy and unity of bankruptcy rules is different.
Unity of bankruptcy always applies the law of the forum. However, pluralism of bankruptcy
theory argues that in transnational bankruptcy cases, different matters should apply different
rules of law application. 131 Court law does not apply directly to all conflicts of law in
transnational bankruptcy. 132 The biggest feature of the pluralism of bankruptcy is that different
legal conflicts should be governed by the applicable laws of different countries. 133 Because the
pluralism of bankruptcy theory has more complicated rules for cross-border bankruptcy laws, it
is bound to increase the difficulty for judges to try transnational bankruptcy cases in the judicial
process. In this respect, pluralism of bankruptcy is not as good as bankruptcy unity.The pluralism
of bankruptcy advocates that different matters should apply the rules of conflict law in different
places. To some extent, pluralism of bankruptcy restricts the application of court law. This
theory and practice, taking into account the interests of other countries, is conducive to
international cooperation on cross-border insolvency issues. Moreover, this theory fits the
complexity of cross-border trade and investment.
The pluralism of bankruptcy has been increasingly recognized in the academic and practical
circles. An important manifestation of the recognition of the pluralism of bankruptcy is the rules
for the application of laws under the EU Regulations. Although the EU regulation recognizes in
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principle that the laws of the member states where the insolvency proceedings begin should be
applied, the automatic recognition of the insolvency proceedings may interfere with the
application of some rules which are followed by other Member States to reach transactions. In
order to give priority to the protection of reasonable expectations and certainty of transactions in
Member States (rather than in the countries where the proceedings begin), provisions should be
made to provide some exceptions to the rules of generality. Therefore, the EU regulation affirms
the important position of the lex fori concursus in the applicable law system of cross-border
insolvency, and then provides the exceptions that are not applicable to the lex fori concursus.
The principles of pluralism of bankruptcy were not always there. If the law of the forum
where the proceedings are initiated is used in whole bankruptcy proceedings, the consequence of
this is that it will be difficult to obtain the support of other countries when they need assistance
and cooperation in matters involving cross-border insolvency. 134 Not only that, people gradually
realized that bankruptcy proceedings are different from ordinary litigation procedures and that
pluralism of bankruptcy has a significant impact on the parties' substantive rights and
obligations. 135 Legal relationships that arise before bankruptcy proceedings may be affected after
a party enters bankruptcy proceedings. 136 The rights and obligations of the parties may change
the nature of the occurrence. 137 The rights and obligations of the entities affected by the
insolvency proceedings should not always apply the law of the place where the insolvency
commenced. 138 These scholars summarized the established rights and obligations that may be
affected by the bankruptcy process. They are summarized as follows: (1) the impact on the
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debtor's transactions before the bankruptcy declaration, which is mainly realized through the
cancellation system; (2) the effect of the contracts that have entered into force and the claims
related to these contracts are mainly achieved through the system of the bankruptcy
administrator's right to terminate the contracts that have entered into force and the suspension of
related litigation; (3) the impact on the existing guarantees of creditors, which it is realized
through the bankruptcy exclusive right system; (4) the impact on the realization of creditors'
rights, which is mainly realized through the order of liquidation and the offsetting system. 139
3.4.3 Application of laws to major issues of claims
The substantive issues in the bankruptcy law refer to the issues that directly affect the
relationship between the parties' substantive rights and obligations, such as the composition of
the bankruptcy essentials, the scope of the bankruptcy property, the rights of the bankruptcy
administrator, the proof and confirmation of the bankruptcy creditor's rights, the bankruptcy
distribution order, priority, revocable transaction, right of set off, right of revocation, right of
exclusion, bankruptcy exemption, etc. The purpose of the application of law is to select the part
of the bankruptcy declaration that has changed the parties' reasonable expectation of the
transaction due to the influence of bankruptcy. There are few typical issues for application law.
3.4.3.1 Secured creditor
Secured creditor right refers to the creditor's right not to follow the bankruptcy procedure but
to be paid separately and preferentially by the specific property in the bankruptcy property. 140
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There are two main issues in the security creditor right. (1) The confirmation of the security
real right is whether the law recognizes the real and valid security credit. 141 For example, in terms
of guarantee methods, the floating guarantee system commonly used in some common law
countries is not recognized by other countries, especially civil law countries. 142 Regarding the
formalities requirements for the establishment and entry into force of security claims, due to the
different attitudes to the security system, some countries have simple requirements for procedures,
so the implementation of security rights is easy. However, some have strict procedures and
registration systems. 143 (2) Exercise of security creditor rights in Bankruptcy laws of various
countries generally recognize the priority of security rights in the order of settlement of bankruptcy
claims, but there are still differences in specific regulations. For example, German bankruptcy law
gives more protection to secured creditors. 144 The secured creditor is allowed to exercise the rights
directly on the property and all the proceeds from the price change are owned by the secured
creditor. 145 However, French bankruptcy law attaches more importance to the reconstruction of
bankrupt enterprises. There are many mandatory restrictions on the exercise of secured claims. US
bankruptcy law protects security holders between France and Germany bankruptcy law.
3.4.3.2 Offset
The right of offset derives from Roman Law. 146 Regarding the exercise of the right of
bankruptcy offset, there are two completely different approaches to the recognition and denial of
legislation in various countries. 147 Common law countries and Germany recognize bankruptcy
141
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offset rights. These countries provide that in the event of bankruptcy, offset is compulsory, so
this is typical legislation supporting creditor types. 148
In the process of bankruptcy, if the creditor's rights of the bankruptcy and the debtor's
claims offset each other, from the economic point of view, the interests of the creditor are easier
to realize and the progress of the bankruptcy process will be smoother. For example, The
German bankruptcy law stipulates that the set-off rights of bankruptcy creditors shall not be
affected by the commencement of bankruptcy proceedings if the creditors enjoy the right of setoff at the beginning of bankruptcy in accordance with the provisions of the law applicable to the
debtor's claims. 149 Japan's bankruptcy law provides that bankruptcy creditors can offset the
debtor's debt at the time of the bankruptcy declaration without the bankruptcy procedure. 150 The
rules of the EU bankruptcy procedure stipulate that as long as the law supporting the debtor's
claims allows offsetting, the commencement of the bankruptcy procedure does not affect the
creditor's right of offsetting. 151 Conversely, there are some countries where bankruptcy laws such
as France, Belgium, Luxembourg, Spain, Portugal and others do not allow offsets. Once foreign
courts allow offsets, in those countries where offsets are prohibited, creditors' proceeds from
offsets may also be recovered. The legal system that allows bankruptcy offsets is different from
the legal system that does not allow bankruptcy offsets, which affects the interests of creditors in
various countries under different legal frameworks.
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3.4.3.3 Right of avoidance
The right of avoidance means that after the commencement of the bankruptcy proceedings,
the bankruptcy administrator denies the effectiveness of the acts performed by the bankrupt in
the period before the bankruptcy declaration is detrimental to the interests of creditors. It
eventually asked the court to revoke a right to the act. 152
Most countries have established the right of revocation system in bankruptcy legislation, but
there are great differences in the requirements for the exercise of the right of revocation. 153 For
example, there are different regulations on the period of revocability of transactions, some as
long as 5 years, some as short as 90 days. 154 Some countries have separate revocable periods for
different behaviors of the debtor and some divide different revocable periods according to the
type of debtor or beneficiary. 155 Some countries, such as the United States and France, deny the
status of motivation in constituting revocable transactions. 156 However, some countries
emphasize that the debtor's motivation is an important constituent condition, such as the United
Kingdom. 157 The original intention of the design of the right of avoidance is to protect the fair
distribution of bankruptcy property. 158 Nonetheless, with the intervention of the right of
revocation, the reasonable expectations formed when the creditor and the debtor reached a
transaction were damaged. 159 In other words, the protection of the right of revocation to the fair
distribution of bankruptcy property is at the expense of the stability of economic transactions.
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3.4.3.4 Employment relationship
Employment relationships are a very important issue in bankruptcy proceedings. It involves
not only the fair distribution of property, but also the protection of vulnerable groups. The
employment relationship is divided into two aspects, the effectiveness of the employment
contract and the order of payment of wage claims. After the debtor goes bankrupt, the
effectiveness of the employment contract will be affected by bankruptcy. At the same time, it
affects the interests of both parties, especially the interests of employees. When an employee
signs an employment contract with an enterprise, it is generally understood that the contract
applies the labor security laws of the place of employment, even if the enterprise is a foreign
enterprise or a branch of a foreign enterprise. For wage claims, most countries include them in
the scope of priority claims and give priority to settlement but the specific order is still different.
Dicey and Morris believe that although it is sometimes necessary to apply the original creditor's
law for the existence of a claim, the law of the court should apply to the distribution of
bankruptcy property among creditors and the creditor's order of compensation. 160
EU rules make clear the legal application of employment relations. The rules hold that the
rules governing the application of bankruptcy to the effectiveness of employment contracts
should be based on the principle of providing adequate and stable legal protection to the
employee. Therefore, it is not appropriate to apply the law of the forum on this issue, but the law
of the member states that govern the employment contract should be applied. For other issues
related to the employment contract, such as the order of claims for wage claims or other rights,
the law of the place where the bankruptcy proceedings are initiated should be applied. 161
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3.5

Conclusion

The contradiction in the application of transnational bankruptcy laws is essentially a matter
of choice of law. Through the analysis in this chapter, two main methods can be concluded to
provide options. One is the traditional method of selecting the law of the forum or the place
where property is located. The other is based on the traditional method, supplemented by a more
flexible method, that is, the doctrine of the most significant relationship. Obviously, in the
complicated situation of transnational bankruptcy cases, the traditional method of selecting the
law is no longer adapted to the needs of practice. It cannot effectively solve the problems of the
application of bankruptcy laws in various countries. The doctrine of the most significant
relationship gives judges greater discretion, but judges' discretion is likely to reduce the certainty
and predictability of the verdict. Therefore, re-establishing a system that minimizes conflicts and
contradictions based on the previous discussion is a practical way to solve the problem of the
application of law in complex transnational bankruptcy cases.
In general, the application of laws in transnational bankruptcy can be determined according
to the following provisions according to different aspects. (1) The subject of bankruptcy is
generally applicable to the law of the forum. The application of laws on bankruptcy capacity
should be treated specially. In accordance with the general principles of the legal system of
international civil litigation, the law of domicile of the actor applies to civil capacity. Therefore,
bankruptcy capacity should be governed by the domicile law of the actor. (2) The scope of
bankruptcy property generally applies to the law of the forum. There are two theories:
territorialism and universalism, so whether the bankruptcy property includes all the property at
domestic and abroad has been widely disputed. (3) The law of the place where the property is
located is generally applicable to the creditor's security rights in the bankruptcy property. The
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laws of the country in which the bankruptcy property is secured or the location of the lien are
applicable, but in the specific operation, the legal issue of the establishment of rights should also
be considered. If the applicable law of the contract between the two parties creating the security
interest is different from the law of the place where the property is located, the applicable law of
the contract should be further considered which includes the law that the parties agree to choose
independently. (4) The right of set-off is generally applicable to the law of the court. This is to
protect the interests of domestic creditors. According to the specific circumstances of the case,
the law should be applied flexibly to the offset of domination. If the main claims are governed by
foreign law, the court shall apply the foreign law. If the main claim is governed by the law of the
forum, the court shall apply the law of the forum. (5) The right of avoidance generally applies to
the law of the court. However, in practice, when the court considers the application of the law
that denies transactions that are detrimental to the interests of creditors, the court can apply the
principle of closest ties in a flexible manner. (6) The law of bankruptcy administration should be
applied separately. Procedural issues apply to the law of the court. The law of the forum, the
applicable law of the original legal relationship, or the law of the location of the property shall
apply to the cases where there are differences in substantive issues. The reason lies in the wide
scope and complexity of bankruptcy management. It is extremely unrealistic to uniformly apply
the law of the court to resolve the application of law in bankruptcy management. Therefore, it is
necessary to distinguish between matters governed by the law of the court and matters governed
by other laws.
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Chapter 4: Recognition of Transnational Bankruptcy and Assistance in
Transnational Bankruptcy Proceedings
Recognition and assistance in transnational bankruptcy proceedings are at the core of
transnational bankruptcy cooperation. Almost all transnational bankruptcy laws address this
issue. The realization of the extraterritorial effect of bankruptcy depends on the recognition and
assistance of foreign courts.
Recognition and assistance of foreign bankruptcy judgments are an important part of
international cooperation. Without the explicit recognition of the country concerned, the
bankruptcy judgment of a foreign court has no legal effect in that country's territory. No foreign
agency or individual can compel the country to recognize and enforce bankruptcy judgments
made by the foreign court. Otherwise, it constitutes a violation of the country's national
sovereignty.
The recognition and enforcement of foreign bankruptcy judgments is a matter of national
private international law systems. The legal requirements for the recognition and enforcement of
foreign bankruptcy judgments vary greatly from country to country. This difference is
manifested not only in the differences between the civil law system and the common law system,
but also in the differences between countries within the two major legal systems. These
differences are mainly related to the conditions and procedures for the recognition and
enforcement of foreign bankruptcy judgments.
4.1

Prerequisites for Enforcing Transnational Bankruptcy Judgments

Compared with general civil and commercial judgments, bankruptcy judgments are
characterized by complexity and diversity. Civil and commercial affairs only solve one legal

101

problem and the implementation is completed once. As less disputes arise, the recognizing State
generally conducts procedural review only. Bankruptcy judgment usually involves basic
principles in a country's law, so recognition is relatively complex. Some problems are quite
complex, such as the order of priority, the status of tax claims and so on. In addition, some of the
different matters included in the bankruptcy judgment only need to be recognized and not
involved in execution, such as declaration of insolvency. Some need not only recognition, but
also assistance and enforcement, such as the collection and auction of property and the
involuntary release of the debtor from seizure. Therefore, its recognition and enforcement is
much more difficult and complicated than general civil and commercial judgments.
While stipulating that national courts need to recognize and enforce foreign court
bankruptcy judgments, each country has stipulated corresponding conditions without exception.
Recognition and enforcement are only accepted internationally if certain conditions are met. As
for the specific content of these conditions, the regulations made by different countries' laws are
different. It is difficult to unify. The national legislation can be summarized as follows.
4.1.1 Comity
The doctrine of comity claims that the recognition of foreign civil judgments by domestic
courts is not based on the fact that the judgments of foreign courts have extraterritorial effects,
but on the behavior of domestic courts based on a comity to foreign countries. 1 Comity is not a
compulsory rule, but it is for practical, convenience and benefit considerations. It is not a
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compulsory obligation. 2 On the contrary, comity is a state's understanding of international
obligations. 3
According to comity, when considering the recognition and enforcement of foreign
bankruptcy judgment, the court of a country respects the jurisdiction of the court of another
country which has already exercised jurisdiction over the bankruptcy case. 4 If the requesting
party can demonstrate that the foreign court has proper jurisdiction, does not violate the public
policies of the requested State, and does not prejudice the rights of the citizens of the requested
State, the requested State usually grants foreign courts a courtesy. 5 Comity should be refused
only if the granting of comity would harm the national interests of the requested State. 6 Comity
is neither compulsory nor autonomous. 7 The court of a country has a large discretion to choose
whether to grant the foreign bankruptcy judgment with comity, so as to ensure that the debtor's
property is distributed to the creditor in a fair, orderly and systematic manner. 8 The United States
is the most typical representative of comity. 9 Before the bankruptcy law came into force in 1978,
the court had few statutory provisions to guide how to solve complex transnational bankruptcy
cases, so the court had to rely mainly on comity theory. 10
With regard to the recognition of foreign bankruptcy proceedings, the Supreme Court of
Canada has also developed the principle of international comity in some cases of transnational
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bankruptcy in recent years. 11 For example, Amchem Products Inc v. British Columbia in 1993,
Hunt v. T & N pic, Hutt v. Mogade 1990 Investment Limited v. Morguard In-vestments Ltd v.
De Savoye, etc. 12 The reasoned that traditional common law rules on the recognition and
enforcement of foreign judgments paid too much attention to political factors such as national
sovereignty and independence, which often led to unfair results. 13 In modern society, in order to
promote the healthy development of international economic transactions, it is necessary to solve
problems with a view of comity. 14 If insolvency proceedings are not commenced in Canada,
Canadian courts can enforce foreign insolvency decisions on the grounds of judicial comity. 15
There are six considerations for whether to provide relief to a foreign insolvency
representative under Section 304 of the US Bankruptcy Law. Although comity is only one of the
factors, it is often the most important. US courts have in fact been given maximum flexibility.
The court applies Section 304 when necessary. And the court respects international courtesies
and foreign bankruptcy judgments. For example, in the Cunard Steamship Co. v. Salen Reefer
Services AB case, the debtor, a Swedish company, started a bankruptcy proceeding in Sweden. 16
The Swedish court appointed an insolvency administrator to manage the debtor's property and
made a decision to suspend creditors' actions against the debtor. 17 Then, the plaintiff, a British
creditor, obtained a ruling that seized some of the debtor's property in the United States. 18 The
U.S. District Court rejected the closure decision, decided to give courtesy to the Swedish
bankruptcy proceedings, and recognized the decision of the Swedish court to suspend the
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creditor's behavior. 19 The Court of Appeals of the Second Circuit affirmed the District Court's
approach and further emphasized the policy considerations in favor of courtesy that Swedish
bankruptcy procedures are fair on procedural matters. 20 Both Swedish bankruptcy law and US
bankruptcy law emphasize fair distribution of the debtor's property. 21 There is no indication that
creditors will be treated unfairly in Sweden's insolvency proceedings. 22
Similarly, in the Lindner fund Inc. v. Polly peck Int'l PLC case, the U.S. court gave a
comity to the British bankruptcy proceedings and rejected the claims of the U.S. creditors. 23 In
the case, the court held that courtesy would normally be given to bankruptcy proceedings in
sister common-law countries because such procedures are fair and consistent with US
bankruptcy law. 24 In the Allstate Life Ins. Co. v. linter group case, the Court adopted a very
broad point of comity, rejected two securities fraud lawsuits brought by American creditors and
gave comity to the liquidation procedure in Australia. 25 The court held that, although the
Australian bankruptcy process differs from the U.S. bankruptcy process, the difference is
slight. 26 What's really important is that Australia's insolvency law provides for suspension
procedures to focus claims and ensure fair distribution of property. 27 In the case of Philadelphia
Gear Corp. v. Philadelphia Gear de Mexico, the third circuit court of the United States held that
if the district court was initially requested to suspend the proceedings, the district court should
not exercise its discretion to refuse the comity of foreign proceedings without considering the
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relevant factors. 28 Moreover, the District Court should not make a decision to refuse a courtesy
until it has clearly explained the reasons for it. 29
As one of the basic requirements, when a foreign debtor asks a US court to give a comity or
suspend a proceeding, the person should prove that the foreign proceeding aims at equitable
allocation of the debtor's property as the US proceeding or that the foreign law provides for the
suspension of the proceeding. 30 The court of the United States should first assume the comity to
the foreign procedure, and then consider whether the foreign court has jurisdiction; whether the
foreign law provides fair treatment to the creditor; whether the suspension procedure is harmful
to the interests of the United States; and whether the interests of American citizens will be
damaged by the suspension of the procedure. 31 After comprehensive consideration of these
factors, if the hypothesis of supporting politeness has not been overturned, foreign procedures
should be given comity. 32 The Philadelphia Gear case largely restricted the court's discretion to
refuse comity. This shows that the adoption of broad comity views by US courts is in line with
the trend of modern international bankruptcy law.
However, although there are policy considerations to encourage comity, it is not mandatory
and automatic to grant comity to foreign insolvency proceedings. Comity is the result of the
discretion of a country's courts based on the facts of a particular case, so the court has the right to
refuse to give comity after balancing the advantages and disadvantages. 33 The most important
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consideration for American courts to refuse comity is that the interests of American citizens are
harmed. 34 For example, many courts, when considering whether to grant a foreign proceeding as
a courtesy, require that the foreign proceeding does not result in unfairness to US citizens, does
not damage the interests of creditors under US law, and does not violate US public policy. 35
In the case of Drexel Burnham Lambert Group v. Galadari, the second circuit denied the
district court's extension of comity to the liquidation process in the United Arab Emirates. 36 The
second circuit court held that further investigation on the fairness of the UAE bankruptcy
procedure and the consistency of the US bankruptcy law was necessary. 37 Because the United
States has no experience with UAE bankruptcy proceedings, it is difficult to conclude whether its
bankruptcy law is fair. 38
In Overseas Inns v. United States, a Luxembourg company filed for bankruptcy in
Luxembourg and received a court-approved reorganization plan. 39 The company asked the U.S.
court to give comity to the court's decision in Luxembourg and allow it to pay part of its
outstanding U.S. taxes. 40 The Fifth Circuit Court of the United States supported the district
court's refusal of comity. 41 The U.S. Fifth Circuit Court held that U.S. public policy strongly
supports full payment of taxes even if the taxpayer is bankrupt. 42 The court noted that under
United States law, the tax authority was acting as a secured creditor with priority. 43 However,
under Luxembourg's restructuring plan, the tax authorities are acting as unsecured creditors. 44
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Comity cannot harm US tax interests. 45 On this issue, the Luxembourg bankruptcy law is very
different from the US bankruptcy law, so comity should be refused. 46
There is no doubt that for any country to achieve healthy development, it must rely on the
cooperation and exchanges of the international community. This makes the mutual recognition
and enforcement of judgments play a more important role in promoting the civil and commercial
exchanges. In order to properly resolve transnational bankruptcy cases, effectively protect the
legitimate rights, and interests of the parties, it is necessary for all countries to strengthen
international cooperation in the field of justice without prejudice to national sovereignty.
However, due to the lack of uniform bankruptcy laws, international conventions around the
world, and no clear definition of comity, courts in various countries have to rely on a vaguely
defined international comity to recognize and enforce foreign bankruptcy judgments. Therefore,
the subjective reason of the comity theory brings some problems to mutual legal assistance,
which causes the uncertainty of the courts of various countries in the recognition and
enforcement of foreign bankruptcy judgments.
4.1.2 Reciprocity
Reciprocity in international cooperation between countries is very different. When
recognizing foreign bankruptcy on the basis of comity, a country often seeks to coordinate
different judicial systems of different countries as much as possible. As one of the conditions for
the recognition and enforcement of foreign court's judgments by domestic courts, reciprocity
means that the law of a country stipulates that domestic courts should recognize and enforce the
judgments made by foreign courts because it expects that the judgments of domestic courts can
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also be recognized and enforced by relevant foreign courts under the same circumstances. 47
Theoretically, the increase of the debtor's property value can make up for the loss of the creditor
to a certain extent. 48 The principle of universality is more difficult for countries to accept without
the cooperation of other countries and without relying on the roughly flat results of reciprocity. 49
In this case, it is difficult for any country to increase the predictability of the bankruptcy law to
the benefit of its creditors. 50
Although the recognition and enforcement of foreign bankruptcy judgments on the ground
of reciprocity is an important condition that cannot be ignored, there has been controversy over
whether reciprocity is a prerequisite for expressly stipulated by foreign law. 51 Some countries
believe that reciprocity does not necessarily require the explicit provisions of foreign law. 52 If
the foreign law does not provide for this, the existence of reciprocity can be presumed by
previous cases or theories. 53 This method is also called cooperative reciprocity by German
scholars. 54 Some Japanese scholars believe that the legal systems of bankruptcy in countries
around the world are very different. 55 It is a waste of time to compare the bankruptcy laws of the
two countries to determine whether there is reciprocity. 56 Therefore, as long as Japanese
creditors are not discriminated against, reciprocity can be presumed. 57 Some American scholars
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also believe that reciprocity is an appropriate but not an important factor to provide comity when
deciding whether to recognize and enforce foreign bankruptcy judgments. 58
Nonetheless, some other countries insist that reciprocity must require the explicit provisions
of foreign law. For example, the Bankruptcy Law of the United Kingdom stipulates that the
courts of the United Kingdom shall only recognize and enforce bankruptcy matters in the courts
of the relevant country or region. 59 When designating the relevant country or region, the British
Parliament's key consideration is which courts of these countries or regions have a mutually
beneficial relationship with the UK in this regard. 60
The main reason for reciprocity is based on pragmatism. This pragmatism attaches
importance to the interests of its own country. Too much attention to reciprocity requirements is
not in line with the development trend of modern bankruptcy law.
4.1.3 Proper jurisdiction
Foreign courts should have appropriate jurisdiction, which is a condition generally
recognized by the international community for the recognition and enforcement of foreign court
judgments. Appropriate jurisdiction is provided in Germany 61, Italy 62, the United Kingdom 63,
Japan 64 and so on. Similarly, when deciding whether to recognize and enforce a foreign
bankruptcy judgment, it is also very important to consider whether the foreign court has proper
jurisdiction.
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According to English case law, the primary condition for English courts to recognize a
foreign bankruptcy judgment is whether the bankruptcy case is under the jurisdiction of the
debtor's domicile or the company's principal place of business. 65 Moreover, such jurisdiction is
considered appropriate by foreign courts. 66 French courts must consider whether to approve an
application for recognition of a foreign judgment, whether the French courts have exclusive
jurisdiction and whether the jurisdiction claimed by the applicant is acceptable. 67
When judging whether the foreign court has the proper jurisdiction, the rules vary greatly
from country to country. In order to implement uniform cross-border insolvency laws in EU
member states, the European Union governor's EU bankruptcy rules provide that the rules for
initiating bankruptcy proceedings made by the courts of member states that have jurisdiction
under the rules will be recognized in other member states since its entry into force. 68 Moreover,
the jurisdiction of the court in the country in which the review proceeded was not provided. 69
In addition, when the court of one country accepts the bankruptcy case, it is often unable to
predict in which country the judgment will ultimately be required to request recognition and
enforcement. Even if the court of the requesting country can foresee that its judgment needs to be
recognized and enforced in a specific country, there may be doubts as to whether the judgment
can be enforced. For example, judgments need to be recognized and enforced in the courts of two
or more requested countries, and the jurisdictional provisions of these requested countries' courts
are different or even opposite, which may make the judgments unenforceable. This is directly
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related to the fair compensation of creditor's rights and the effect of bankruptcy to maximize the
debtor's property.
4.1.4 Public Policy
The theory of public policy is based on the theory of comity. A country's courts will not
recognize foreign insolvency proceedings that are contrary to its public policy. 70 Public policy is
the most important reason for a country to refuse to recognize the effectiveness of foreign
judicial procedures in its own country. 71 At present, when formulating or revising bankruptcy
rules, various countries pay more attention to some issues than the original, such as the
protection of labor relations, environmental policies, compensation for injuries caused by large
torts, the control of company guarantee transfers, and the reform of insurance systems. 72 In this
process, the bankruptcy law of various countries has changed from the original law which only
deals with the insolvent creditor debt relationship and disputes between creditors to a complex
legal mechanism which coordinates different social interests. 73 Therefore, countries can achieve
greater cooperation in dealing with bankruptcy issues only when the legal coordination of some
non-bankrupt business activities is greatly enhanced. 74
The recognition and enforcement of foreign judgments must not conflict with the public
policy of the country, which is a condition generally accepted by the international community.
National legislation and relevant international treaties have made clear provisions. For example,
the German civil procedure law provides for a public order clause, which is not aimed at the
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foreign insolvency law itself, but at whether the recognition of the outcome of the foreign
insolvency proceedings is detrimental to the basic principles of German law. 75 According to the
article, if the result of the recognition of foreign insolvency proceedings is obviously contrary to
the basic principles of German law, especially the basic rights of citizens stipulated in the basic
law, Germany will refuse to recognize foreign insolvency proceedings. 76 Therefore, noncompliance with German public order is one of the prerequisites for foreign bankruptcy
proceedings to be recognized. In addition, The EU rules on insolvency proceedings of the
European Council provide that any member state may refuse to recognize such proceedings or
enforce such judgments if the consequences of the recognition and enforcement of insolvency
proceedings commenced in another member state or the enforcement of judgments made in such
proceedings are obviously inconsistent with its own public policies, especially the basic
principles or the rights and freedoms of individuals guaranteed by the constitution. 77
In the recognition of foreign bankruptcy proceedings, there are many considerations of
public policy, the most important of which is the recognition and enforcement of foreign
bankruptcy judgments without harming the country's major interests, basic policies, morals and
basic principles. As a condition for the recognition and enforcement of foreign bankruptcy
judgments is a highly flexible factor. The discretion of judges plays an important role. In the
field of conflict law, public order is indeed one of the conditions to be considered. The courts of
any country will not recognize foreign bankruptcy judgments that are contrary to their public
order, so public policy may become a non-negligible factor that hinders international cooperation
in transnational bankruptcy cases.
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4.1.5 Fairness
In transnational bankruptcy, fair treatment of all creditors has become the goal of
insolvency proceedings. In transnational bankruptcy, the fair treatment of all creditors has
become a bankruptcy procedure. 78 When a foreign court hears a bankruptcy case, foreign
creditors and domestic creditors must be treated fairly without discrimination. 79 This is one of
the conditions for the recognition and enforcement of foreign bankruptcy judgments. 80 If a
foreign bankruptcy proceeding violates this condition, the judgment of a foreign court cannot be
recognized and enforced. 81
According to Japanese law, foreign creditors and domestic creditors are in exactly the same
position during the corporate reorganization process. However, in the bankruptcy procedure, the
equal treatment of foreign creditors according to the Japanese bankruptcy law should be
determined according to the principle of reciprocity. 82 Japanese scholars generally believe that
the reciprocity required in the bankruptcy law is interpreted as that Japanese creditors should be
given the same treatment as the foreign creditors. 83 Sometimes in practice, Japanese courts have
not considered this requirement, but in some cases, foreign creditors are treated better than
Japanese creditors. 84
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The U.S. bankruptcy law makes fair treatment of all creditors the primary consideration for
U.S. courts to assist foreign bankruptcy. 85 In fact, US courts often refuse to recognize and
provide assistance to foreign bankruptcy because their creditors are not treated fairly. 86
Moreover, when a British court recognizes foreign bankruptcy, it requires British creditors
to declare their claims in the foreign proceeding and get equal settlement with pari passu. 87
All countries in the world regulate the legislation of transnational bankruptcy according to
their legal tradition, culture, politics, and economy. Despite equal treatment of creditors, it is
difficult for any country to achieve full egalitarian bankruptcy proceedings. Because the
relationship between creditors and debts is no longer limited to one country's legal jurisdiction,
the legislation of each country will take the protection of the interests of its own creditors and its
own country as the first consideration in formulating bankruptcy rules and exercising judicial
power. Moreover, the court tries its best to maintain the economic order of the country. Once the
interests of the debtor's domestic creditors cannot be satisfied from the debtor's property and
cannot be fairly protected by foreign countries, recognition and enforcement of foreign
bankruptcy judgments will be impossible.
4.1.6 Treaty
In order to facilitate the recognition and enforcement of cross-border insolvency
proceedings, countries can conclude treaties to make agreements on the recognition and
assistance of cross-border insolvency proceedings of other countries, so as to adjust the conflicts
in cross-border insolvency proceedings. Such treaties include international conventions, regional
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international treaties, bilateral and multilateral treaties. The treaty played an important role in the
field of cross-border insolvency in continental Europe. Prior to the creation of the EU regional
treaties, many European countries signed dozens of unilateral and multilateral treaties with each
other, such as the treaty on bankruptcy, liquidation and reorganization between Italy and
Austria 88 or treaty between Germany and Austria on Bankruptcy, Liquidation and
Reorganization. 89 Countries within Europe rely on these treaties to adjust their cross-border
insolvency procedures. With the continuous expansion of the EU Council's competence in the
field of civil cooperation, the EU Convention On Insolvency Proceedings were adopted in 2000,
which came into effect in most EU countries in 2002. EU bankruptcy rules have played a
positive role in adjusting jurisdictional conflicts in the area of cross-border insolvency.
4.1.6.1 Bilateral and multilateral treaties
Bilateral and multilateral treaties usually have the following functions: 1.treaty turns
uncertain grounds into legal provisions; 2.treaty provides a solid foundation for reciprocity; 3.
the treaty expands the scope of recognized judgments. By signing bilateral or multilateral
treaties, countries can sign bilateral or multilateral treaties in line with the legislative systems of
the two countries on the basis of the similarities and differences of the insolvency systems
between the two countries. In this way, the rights and obligations of the bankrupt creditors and
debtors of the two countries or contracting states can be better protected.
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4.1.6.2 International conventions and interregional treaties
When international conventions and interregional treaties are not signed, one country has no
obligation to recognize or enforce court judgments in another country. Although few countries in
judicial practice have directly refused to recognize and enforce judgments of other countries
because they have not entered into or participated in international treaties, one country has no
right to force another country to recognize and enforce its own judgments. The first convention
in history to address the recognition and enforcement of judgments is the 1878 Lima Treaty. 90
Although the convention ultimately failed to enter into force, it provided a theoretical direction
for the recognition and enforcement of judgments. 91 Montevideo's International Procedural Law
Treaty of 1989 provides that the judgments of other countries that meet specific requirements
have the same effect as national judgments. 92 In 1928, 15 Latin American countries signed the
Bustamante Code. 93 The Convention recognizes the bankruptcy order and debt settlement order
of other Contracting States, the power of the insolvency representative designated by the Foreign
Contracting States, and the foreign decision on canceling or modifying a transaction, especially
the transaction harmful to the interests of the debtor concluded by the creditor at a specific time
before the declaration of bankruptcy. 94 Although some countries have not signed the Bustamante
international private code or have made a large degree of reservation despite the signing, the
Bustamante international private code has a profound impact on member countries and other
countries outside the member countries in cross-border insolvency cooperation. 95

Nijhoff, Dordrecht. Académie de droit international de La Haye (1990) Recueil Des Cours - Collected Courses.
1990-V M. P36. ISBN 978-0-7923-2317-4.
91
Id.
92
Montevideo. Treaty on International Procedural Law. 1889. Amendment: 1940. Article 5.
93
Bustamante Code (Convention on Private International Law). Havana. 20 February1928. Article 423-437.
94
Id.
95
Ralf Michaels. Recognition and Enforcement of Foreign Judgments. Max Planck Encyclopedia of Public
International Law. 2009.
90

117

Other international treaties related to recognition and enforcement of judgments are
Convention on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters of 1932, 96 Treaty on International Procedural Law of 1940, 97 New York
Convention of 1958, 98 and Hague Convention of 1971. 99 The Hague Convention specifies the
conditions and procedures for recognition and enforcement of foreign judgments in civil and
commercial cases, as well as litigation concurrence, the retroactivity of treaties and other
issues. 100 However, according to Article 1 of the Hague Convention 1971, the Convention should
not apply to decisions the main object of which is to determine questions of bankruptcy,
compositions or analogous proceedings, including decisions which may result therefrom and
which relate to the validity of the acts of the debtor. 101
In order to resolve the issue of recognition and enforcement of judgments in bankruptcy
proceedings, the European Community adopted the Draft of the Bankruptcy Convention in
1982. 102 However, the draft convention adopts the single bankruptcy system on the recognition
and enforcement of bankruptcy judgment and the draft was ultimately rejected. The European
Union ’s outstanding contribution to the recognition and enforcement of cross-border insolvency
judgments is the EU Bankruptcy Procedures Regulations adopted by the European Council in
2000 and effective in 2002. 103 EU bankruptcy procedure regulations regulate the recognition and
assistance of cross-border bankruptcy procedure from the aspects of recognition of bankruptcy
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procedure, subordinate bankruptcy procedure, notice to creditors, declaration of creditor's rights
and transition. Nonetheless, the EU Bankruptcy Procedure Regulation does not specify the
conditions for the enforcement of the judgment and the reasons for refusal.
In May 1997, UNCITRAL adopted the UNCITRAL Model Law on Cross-Border
Insolvency. 104 The model law on insolvency provides a framework for transnational recognition
of certain decisions of foreign courts and provides for issues such as how to commence
insolvency proceedings and appoint an insolvency representative. 105 The model law on
insolvency includes five chapters and thirty-two articles. 106 The Model Law on Bankruptcy
covers four aspects: foreign bankruptcy administrators and creditors' involvement in domestic
procedures, recognition and assistance of foreign bankruptcy procedures, cooperation with
foreign courts and foreign bankruptcy administrators, and coordination between concurrent
bankruptcy proceedings. 107 However, with regard to the recognition and enforcement of related
judgments in certain foreign bankruptcy proceedings, the Model Bankruptcy Law does not
provide the necessary authorization. 108 This makes the validity of such judgments uncertain.
In response to the above issues, United Nations Commission on International Trade Law
Working Group V (Insolvency Law) Fifty-second session formulated the Recognition and
enforcement of insolvency-related judgments: draft model law. 109 The draft model law was
intended to cover the categories of judgments, procedures for recognition and enforcement, and
the reasons for refusing recognition. 110 In addition, the draft model law sets out the procedures
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for the recognition and enforcement of bankruptcy-related judgements. 111 Although the model
law does not have a coercive force, on this basis, with the continuous expansion of the influence
of the model law and the efforts of the United Nations and other countries, it is expected to form
an International Convention on the basis of the model law.
Treaties are one of the most important components of international law. Countries signing
or acceding to international treaties are bound by the treaties. Treaties can provide relatively
definite guidance and predictions for legal relationships, so the treaty has strong stability and
predictability. Moreover, it has a positive effect on the rule of law in the international community
4.1.7 Domestic Law
In the absence of a treaty, recognition and assistance in foreign insolvency proceedings is
usually judged in accordance with the domestic law of the state. Although countries around the
world recognize and enforce judgments of foreign courts based on different conditions, the gap
between countries is still significant. Review foreign bankruptcy proceedings in accordance with
standards set by domestic law and grant recognition and enforcement if other countries comply
with domestic law. In 2000, Japan enacted the Act on Recognition of and Assistance for Foreign
Insolvency Proceedings, which granted its courts the right to recognize and enforce the
bankruptcy judgment of foreign courts. 112 Singapore's Reciprocal Enforcement of
Commonwealth judgments act and Reciprocal Enforcement of Foreign Judgments Act provide a
legal basis for Singapore's courts to recognize and enforce foreign judgments. 113
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4.2

Procedures for Recognition and Enforcement of Transnational
Bankruptcy Judgments

International cooperation in cross-border insolvency cases is premised on recognition of the
insolvency proceedings of the other country. There is no possibility of cooperation if a state does
not recognize insolvency proceedings commenced in the other state.
4.2.1 Object of recognition
In the bankruptcy liquidation procedure, the bankruptcy judgment mainly includes the
judgment of starting and terminating the bankruptcy procedure. 114 The verdict is a declaration of
a certain state. 115 According to the classification system of civil judgment in the theory of civil
procedure law, judgment can be divided into performance judgment, confirmation judgment and
formation judgment. 116 The judgment of bankruptcy procedure court can be classified as
confirmation judgment or formation judgment. 117
In fact, the recognition of foreign bankruptcy procedure is the recognition of the judgment
of the starting bankruptcy procedure. Due to the different time and way of starting bankruptcy
proceedings in different countries, this judgment may be the judgment of the court accepting the
bankruptcy application or the judgment of declaring the debtor bankrupt. Recognition of this
judgment is actually recognition and declaration of the debtor’s bankruptcy.
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4.2.2 Application
Although the EU regulations provide for major insolvency proceedings in the country where
the debtor's main interests are located and for subordinate insolvency proceedings in the country
where the debtor's place of business is located, these proceedings shall be recognized in all other
member states as of the date of their entry into force in the country where the proceedings
began. 118 As a result, there is no question of applying to other EU countries for recognition of
their insolvency proceedings in EU member states. This approach is good, but it is related to the
special composition of the EU. It is difficult to achieve in the global or other regional economies.
In most cases, if foreign insolvency proceedings are to be recognized by the executing state, an
application for recognition by the executing state is required.
4.2.2.1 Subject
From the perspective of comparative law, there are mainly three situations for the subject of
applying for recognition of general foreign civil and commercial judgments. 119 First, only the
litigants can apply. 120 Second, only the original judgment court can apply. 121 Third, both parties
and the original judgment court are allowed to apply. 122
For example, in China, Civil Procedure Law of the People's Republic of China provides
that if a legally effective judgment or ruling made by a people's court is not within the territory
of the people's Republic of China and the party concerned requests execution, the party
concerned may directly apply to a foreign court with jurisdiction for recognition and
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execution. 123 The people's court may also, in accordance with the relevant provisions of the
international treaties concluded or acceded to by China, or with the principle of reciprocity,
request recognition and enforcement by the foreign court. 124 Another provision is for foreign
courts to apply for recognition in China. That is, if a legally effective judgment or written order
made by a foreign court requires recognition and enforcement by a people's court of the People's
Republic of China, the party concerned may directly apply for recognition and enforcement to
the intermediate people's court of the People's Republic of China which has jurisdiction. 125 The
foreign court may also, in accordance with the provisions of the international treaties concluded
or acceded to by that foreign country and the People's Republic of China or with the principle of
reciprocity, request recognition and enforcement by a people's court. 126 However, it is different
from the two methods stipulated in the Chinese Civil Procedure Law. For instance, the mutual
legal assistance agreements concluded between China and France, 127 China and Spain, 128 and
China and Italy, 129 stipulate that applications for recognition of foreign court judgments should
be submitted by the parties to the requested State. The legal assistance agreement concluded
between China and Turkey can only be submitted to the court of the requested country by the
original judgment court through the judicial organ. 130
UNCITRAL Model Law on Cross-Border Insolvency with Guide to Enactment and
Interpretation adopts the method of filing an application by a foreign bankruptcy
National People's Congress. Civil Procedure Law of the People's Republic of China. 1991. Article 266.
Id.
125
Id. Article 267.
126
Id.
127
Agreement between the people's Republic of China and the French Republic on judicial assistance in civil and
commercial matters. 4 May 1987. Article 20.
128
Treaty between the people's Republic of China and the kingdom of Spain on judicial assistance in civil and
commercial matters. 1 Jan 1994. Article 19.
129
The Judicial Assistance Treaty Between People's Republic of China and the Republic of Italy on Civil Matters. 1
Jan 1995. Article 23.
130
Agreement between China and Turkey on judicial assistance in civil, commercial and criminal matters. 28 Sep
1992. Article 22 & 2.
123
124

123

administrator. 131 The Model Law provides that A foreign representative may apply to the court
for recognition of the foreign proceeding in which the foreign representative has been
appointed. 132 From the point of view of this article, the application for recognition of foreign
bankruptcy proceedings should be filed by the foreign bankruptcy administrator. In Switzerland,
according to Switzerland's Federal Code on Private International Law regulations, foreign
bankruptcy administrators also have the right to apply to the Swiss courts to recognize foreign
bankruptcy proceedings. 133 In addition to the foreign bankruptcy administrator's application for
recognition, creditors are also entitled to apply recognition. 134 Creditors are also included in the
list of applicants because the insolvency administrator is often unable to grasp the exact situation
of the debtor's property in a foreign country. Moreover, the bankruptcy administrator sometimes
cannot or unwilling to deal with this part of the property.
Therefore, for the application of recognition of general foreign civil and commercial
judgments, the basis subject of application is the parties to the case or the trial court of the case.
The application is made by the parties to the case because there is a close relationship between
the parties to the recognition of the judgment and the final execution.
4.2.2.2 Time
In general, the time for recognition of the court decision of the requesting State should be
after the judgment of the court of the requesting state is made or comes into force. If the court of
the requesting State has not yet rendered a judgment, there are no issues of requesting
recognition from another state.
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Although the Model Law on Cross-Border Insolvency does not clearly stipulate that the
time for filing an application for recognition should be after the commencement of insolvency
proceedings in the court of the requesting state, it should be possible to draw such a conclusion
from the analysis of Article 15 of the Model Law. 135 Article 15, paragraph 1, gives the foreign
bankruptcy administrator the right to apply for recognition. 136 Moreover, a foreign insolvency
representative needs to be created after the commencement of the foreign insolvency
proceedings. 137 Therefore, from a logical analysis, the time for filing an application for
recognition should be after the commencement of bankruptcy proceedings in the court of the
requesting country. If the interpretation of Article 15 (1) is not sufficient, Article 15 (2) stipulates
that when a foreign bankruptcy administrator applies for recognition, applicant shall submit to
the court of the requesting state materials that can prove that the foreign insolvency proceedings
have been commenced and that the foreign insolvency representative has been appointed. 138
These materials can be a certified copy of the decision commencing the foreign proceeding and
appointing the foreign representative, a certificate from the foreign court affirming the existence
of the foreign proceeding and of the appointment of the foreign representative, or any other
evidence acceptable to the court of the existence of the foreign proceeding and of the
appointment of the foreign representative. 139 Obviously, according to the provisions of the
Model Law, the time for filing an application should be after the court of the requesting State has
formally commenced insolvency proceedings.
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With regard to the timing of the application for recognition, some countries have other
regulations. The recognition and assistance law of foreign bankruptcy procedure in Japan
stipulates the situations in which the applicant files an application after the commencement of the
foreign bankruptcy proceedings. 140 At the same time, Japan also stipulates that an application for
recognition can be filed before the commencement of foreign bankruptcy proceedings. 141 The
Japanese approach has positive significance and demonstrates the openness and friendliness of
Japanese law in transnational bankruptcy cooperation. However, when the bankruptcy
proceedings have not been initiated and the bankruptcy administrator has not yet been created,
the debtor may not make an application for recognition.
As a result, the model law on the timing of applications for recognition is worth adopting. In
addition, the application for recognition to the court of the requested country should be made
after the court of the requesting country officially initiates the bankruptcy proceedings.
4.2.2.3 Evidence
When the foreign bankruptcy administrator submits an application for recognition and
enforcement to the requested country, the foreign bankruptcy administrator shall provide
corresponding application materials.
i. Composition of application materials
When the foreign bankruptcy administrator submits an application for recognition to the
requested country, the foreign bankruptcy administrator provides proof that the foreign
bankruptcy proceedings have begun or other necessary evidence from the country is the
minimum requirement. For example, the Model Law stipulates that (a) A certified copy of the
Japan Act on Recognition of and Assistance for Foreign Insolvency Proceedings. Act No. 129. 29 November
2000. Article 17.
141
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decision commencing the foreign proceeding and appointing the foreign representative; (b) A
certificate from the foreign court affirming the existence of the foreign proceeding and of the
appointment of the foreign representative; or (c) In the absence of evidence referred to in
subparagraphs (a) and (b), any other evidence acceptable to the court of the existence of the
foreign proceeding and of the appointment of the foreign representative. 142
During the review of the model law, it was suggested that the foreign insolvency
representative should be required to provide explanations and evidence on the nature and
jurisdictional basis of the foreign proceeding, so as to enable the courts of the requested state to
decide whether the procedure for application for recognition is the main procedure or not. 143 This
suggestion has not received majority approval during the review process. The objection is that
such a provision is not necessary because the foreign bankruptcy administrator will provide all
necessary evidence to the court in order to expedite the recognition process. 144 There is no
mandatory requirement in the finally adopted model law. But from the perspective of the actual
operation of the program, these suggestions are helpful.
In addition to the evidence that a foreign proceeding has been commenced and that a
foreign insolvency representative has produced, the model law also provides for a category of
materials that are required to be provided if these evidence exist. 145
The analysis of the materials specified in Article 15, paragraph 3 of the Model Law is
obviously not directly related to the recognition of the application itself. The existence of other
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bankruptcy proceedings against the same debtor is not a consideration in determining whether an
applicant ’s application should be approved. Therefore, what is the purpose and significance of
this paragraph? Working Group V was aware of this problem and responded to it. The court
needs such information not primarily to make a decision on recognition, but the court needs to
make a decision on relief for foreign proceedings. 146 In order to properly adjust this relief, the
court needs to be aware of all foreign procedures that the debtor may be carrying out in a third
country.
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Not only that, Working Group V also pointed out that this clause determines specific

responsibilities so it is very beneficial. 148 There are two reasons to explain why this clause is
very useful. First, the foreign representative may have more comprehensive information about
the debtor ’s affairs in a third country than the court. Second, the foreign representative ’s main
concern may be to obtain assistance in favor of his own foreign procedure, while the foreign
representative is less concerned about coordination with another foreign procedure.
ii. Requirements for application materials
Each country has some rules on the application for recognition and enforcement of
judgments such as language or notarization.
For language, article 15, paragraph 4, of the Model Law stipulates that the court may
require that documents supporting the application for recognition be translated into an official
language of the country. The model law is limited to its own purposes and functions. There are
no mandatory requirements on the language requirements of the application materials, but the
model law is authorized to be decided by the enacting country. The Chinese Civil Procedure Law
stipulates that the people's court shall conduct trials of civil cases involving foreign elements in
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the spoken and written language commonly used in the People's Republic of China. 149
Translation may be provided at the request of the parties concerned, and the expenses shall be
borne by them. 150 In addition, the Chinese Civil Procedure Law stipulates that the letter of
request for judicial assistance and its annexes sent by a foreign court to a people's court shall be
appended with a Chinese translation or a text in any other language or languages specified in the
relevant international treaties. 151
For notarization, in the general practice of judicial assistance, it is normal to require foreign
parties to provide notarized or diplomatic documents. However, when an application for
recognition is filed by a foreign bankruptcy administrator in cross-border insolvency
international cooperation, the application materials are generally not required to be notarized or
consular.
For example, in the report of the working group on insolvency law on the work of the
eighteenth session, there is no provision in the Articles on Evidence of Foreign Procedures
whether evidence in foreign proceedings needs to be notarized or consular. 152 In the report of the
working group on insolvency law on the work of the nineteenth session, there were provisions
for the first time that evidence of foreign proceedings does not require notarization or other
similar procedures. 153 In response to this change, the working group on Insolvency Law
responded that denying notarial requirements meant avoiding time-consuming requirements
involving notarial or consular procedure, which were not congruent with the required element of
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speedy treatment of applications by foreign representatives. 154 Eventually, the documents
presumed to support the application for recognition, in the finally adopted Model Law, do not
require any special form of notarization or consular procedures. 155
It should be noted that in the notary or consular procedure requirements for the recognition
of application materials, the Model Law only adopts the method that the court has the power to
presume the authenticity of the materials. Therefore, since it is a presumption, the court does not
have to rely entirely on the presumption of truth. Moreover, the presumption can be overturned if
the contrary evidence exists. This treatment is very necessary. In cross-border bankruptcy cases,
the requested and requesting countries may belong to different jurisdictions and the courts of
each country may not be familiar with each other ’s legislation and justice. Thus, the court is
most likely not willing to conduct activities based on an uncertified foreign document. Under this
situation, the court of the requested country should be allowed to request recognition of the
application to perform the necessary notarization or consular procedures.
4.2.2.4 Court of acceptance
When the Model Law was first drafted, the working group discussed the question of which
court in a particular country should be the “main” court and mentioned several considerations. 156
For example, the geographical distance of the court to the assets involved or the possibility that
the court required to issue the emergency protection measures may not be the competent court
that ultimately decides on the application for recognition. 157 However, after deliberation, the
working group concluded that due to the variety of such factors, it is not feasible to make
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provisions in the Model Law. 158 In the end, the Model Law leaves this issue to the discretion of
each country. 159 The model law only makes suggestive provisions for the sake of increasing the
transparency of legal provisions that is “The functions referred to in this Law relating to
recognition of foreign proceedings and cooperation with foreign courts shall be performed by
[specify the court, courts, authority or authorities competent to perform those functions in the
enacting State].” 160
For this issue, Japan and South Korea have adopted a similar consistent approach, that is, a
specific court is responsible for accepting cases of recognition of foreign bankruptcy
proceedings. In Japan, the Law on the Recognition and Assistance of Foreign Bankruptcy
Procedures provides that recognition and assistance cases shall be subject to the exclusive
jurisdiction of the Tokyo District Court. 161 The reason for this issue is that, on the one hand, due
to the special nature of the event, centralized jurisdiction is appropriate. 162 On the other hand,
considering the convenience of foreign property managers in application, Tokyo, as the
international transportation center of Japan, should be the most convenient. 163 However, the
Tokyo District Court accepts the transfer trial to recognize foreign bankruptcy cases. 164
According to the recognition and assistance of foreign bankruptcy law, the court may transfer the
case when necessary to avoid significant damage and delay. 165 The transfer time shall be at the
same time or after the decision of recognition. 166
158
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The recognition and enforcement of judgments of foreign courts not only concerns the
protection and Realization of the rights and interests of applicants, but also affects the mutual
trust and cooperation between countries. In the review and recognition of foreign court
judgments, the court ’s jurisdiction over the foreign court ’s jurisdiction and litigation procedures
should be clearly defined. In addition, the court should use its domestic law as the basis for
judging the jurisdiction of a foreign court
4.3

Recognition and Enforcement of Transnational Bankruptcy
Judgments in Different Countries
4.3.1 The United States

When the main bankruptcy proceedings are effectively started in a foreign country, some
countries adopt ancillary bankruptcy proceedings to assist the main bankruptcy proceedings.
That is, the bankruptcy administrator designated in the foreign procedure is allowed to apply for
a simple dependent procedure in the home country. A home country liquidator is appointed to
orderly manage the debtor's bankruptcy property in the country. Then, the property is handed
over to the foreign bankruptcy administrator in order to distribute it fairly to all creditors in the
foreign bankruptcy proceedings.
There are many advantages in using ancillary bankruptcy procedure to assist the main
bankruptcy procedure. The subordinate bankruptcy procedure can protect the debtor's bankruptcy
property from being effectively distributed in foreign courts, protect the debtor's bankruptcy
property from being sealed up and seized by individual creditors, and ensure fair and reasonable
treatment for all creditors. However, there are also some disadvantages in the use of ancillary
bankruptcy procedures. The main issue is whether a country agrees to use its own procedures as
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ancillary bankruptcy proceedings to foreign, which requires coordination and cooperation among
countries. Although there are some problems with the use of ancillary bankruptcy proceedings,
its existence is often necessary to protect the interests of all creditors. Many countries currently
adopt ancillary bankruptcy procedures, but the specific regulations are not exactly the same. The
United States is typical of this theory.
Although Section 304 of the Bankruptcy Code of the United States is repealed, it was very
important for the transnational bankruptcy. Section 304 of the Bankruptcy Law of the United
States of 1978 provides that when a foreign country has a pending bankruptcy proceeding, if the
debtor has bankruptcy property in the United States or has business connections with the United
States, the foreign bankruptcy administrator is allowed to file a dependent process in the United
States. 167 Dispose of and distribute the bankruptcy property located in the United States in
accordance with foreign laws to prevent American creditors from seizing the bankruptcy
property. 168 However, a judgment in a subordination proceeding is only valid for bankruptcy
property in the United States. 169 In addition, the U.S. Court has the right to evaluate the fairness
of major foreign bankruptcy proceedings and provide protection for domestic creditors. 170 The
remaining property in the ancillary bankruptcy proceedings shall be transferred to the main
bankruptcy proceedings. 171
If the bankruptcy case is initiated in the country where the debtor ’s main interest center is
located, the US court will recognize the bankruptcy case as the main foreign bankruptcy
proceeding. If the initiating country of the bankruptcy case is not the country where the main
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interest center is located, the US court may recognize it as a foreign ancillary procedure at the
debtor ’s business office in that country.
Although Section 304 of the US Bankruptcy Law implies a clear attitude towards
international cooperation in cross-border insolvency, the US courts often consider the following
factors when deciding whether to grant relief to foreign proceedings or foreign representatives:
(1)just treatment of all holders of claims against or interests in such estate; (2) protection of
claim holders in the United States against prejudice and inconvenience in the processing of
claims in the foreign proceeding; (3) prevention of preferential or fraudulent dispositions of
property of the estate; (4) distribution of proceeds of such estate substantially in accordance with
the order prescribed by the Bankruptcy Code; (5) Comity.172 Moreover, the court also thinks that
under reasonable circumstances, the foreign proceeding is given the bankrupt the opportunity to
restart. 173 These factors try to find a balance between fairness and comity, while giving the court
maximum flexibility, so that the court can make appropriate and reasonable decisions according
to different cases. 174
Before U.S. Bankruptcy Code Chapter 15 came into effect, section 304 of the bankruptcy
law was the most important legal basis for the settlement of transnational bankruptcy cases in the
United States. However, due to the limitation of article 304 of the bankruptcy law and the change
of objective conditions, it is finally replaced by chapter 15. Article 304 was immediately
repealed with the entry into force of Chapter 15, but the reasonable factors in the above
provisions and the related jurisprudence were inherited and absorbed by the new transnational
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insolvency law. Compared with article 304 of the bankruptcy law, chapter 15 has made
remarkable progress in three aspects.
First, chapter 15 has been a significant increase in mandatory regulations. In terms of the
goal to be achieved, article 304 of the bankruptcy law is basically consistent with chapter 15. 175
The nature of article 304 of bankruptcy law is arbitrary in nature. 176 On this basis, the court
enjoys extensive discretion. 177 The court can seek a balance between international cooperation
and the protection of local interests based on the assessment factors of flexibility, which leads to
the diversity of final decisions of the court. 178 Nonetheless, some provisions of Chapter 15 are
mandatory, such as interpretation in article 1508, order granting recognition in section 1517, and
Cooperation and direct contact with foreign courts or representatives in section 1525 (a), which
limits the discretion of the court.
Second, chapter 15 limits and reduces the discretion of abusing comity. In the legal sense,
comity is neither an absolute obligation nor a simple courtesy and goodwill. 179 In the legal sense,
comity is one country's recognition of another country's legislative, administrative or judicial acts
in its own territory. 180 This kind of comity not only attaches importance to international
obligations and conveniences, but also respects the rights of its own citizens, or the rights of
others protected by its own laws. 181 Article 304 of the insolvency law follows the tradition of
comity in common law countries as one of the considerations of whether to assist in foreign
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proceedings. 182 However, this factor has caused widespread controversy in the practice of U.S.
transnational bankruptcy because the relevant jurisprudence shows its shortcomings as an
independent factor when explaining comity. 183 As a result, there are contradictions in the
decision of whether to grant relief to foreign representatives. 184 In view of this reality, comity
enables judges to have a wide range of discretion in deciding whether to cooperate with foreign
proceedings, which will lead to inconsistent results and the inefficiency and unpredictability of
cross-border liquidation or reorganization. 185 Thus, article 1507 of Chapter 15 is based on the
reasonable factors of article 304 (c) of the bankruptcy law. 186 In addition, bankruptcy law no
longer regards comity as an independent consideration, but requires the court to consider factors
consistent with the principle of comity when giving other remedies except Chapter 15. 187 Article
1509 makes it clear that comity only plays a role after the recognition of foreign procedures,
which further limits and reduces the discretion for abuse of comity. 188
Third, Chapter 15 has changed the inconsistent application of law to some extent.The
purpose of Article 304 of the Bankruptcy Law is to advocate the amended principle of
universality and it has also been adopted by most courts in practice. 189 Because the US courts
have great discretion when the courts were considering the factors set forth in Article 304 (c), the
case law was divided between universalism and territorialism. 190 This differentiation reflects the
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contradiction in practice of the regulation, which is an internal conflict between conservatism
centered on the interests of American creditors and liberalism that promotes international
cooperation. 191 Although many courts emphasize the principle of universality when the courts
interpret Article 304, some courts insist on the opposite view and adhere to the principle of
territorialism. 192 For further analysis, item 1, 3, and 5 of article 304 (c) of the Bankruptcy Law
imply the potential objective of respecting or cooperating with foreign bankruptcy
proceedings. 193 Items 2 and 4 emphasize the protection of the interests of U.S. creditors. 194
Because of this, U.S. courts often made multiple interpretations when the court decided whether
to grant foreign procedural relief and would lead to the inconsistency of court decisions. 195
Moreover, it also confirms the shortcomings of Article 304 of the Bankruptcy Law in practice. 196
In summary, ancillary procedures have limitations in handling cross-border insolvency
issues. On the one hand, the ancillary procedures require the court to consider various factors to
find a balance between cross-border insolvency cooperation and the protection of the interests of
US creditors. 197 The greater discretion of judges makes this cooperative mechanism unstable. 198
On the other hand, the complexity of cross-border bankruptcy cases has also far exceeded the
expectations of lawmakers when they drafted Article 304. 199 In the case of complex
multinational company bankruptcy, especially in multinational reorganization cases, the
probability of using ancillary procedures is very small. 200 In comparison, Chapter 15 greatly
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increases the certainty of the law through clear jurisdiction standards, meticulous relief measures,
and specific cooperation channels. Chapter 15 more restricts the court's discretion, so it will
increase the consistency and predictability of the law. This is more conducive to achieving the
legislative goal of treating all creditors fairly.
4.3.2 England
Some countries (mainly common law countries) regard bankruptcy as the complete transfer
of property from the debtor to the creditor, so these countries recognize foreign bankruptcy by
using rules that recognize foreign assignment. According to the theory of assignment, the
recognition of foreign bankruptcy proceedings is usually conducted on the basis of comity. A
foreign bankruptcy administrator can directly file a request with the local court and do not need
to start a local bankruptcy process, so this is a non bankruptcy procedure relief method. 201 The
requested State needs to recognize that the insolvency representative has the right to collect the
debtor ’s property located in its own country, while freezing the seizure of local property by the
creditor and the disposal of its property by the debtor. 202
According to the traditional assignment method, some countries allow the foreign
insolvency representative to directly deal with the debtor's movable property located in their own
country or transfer the movable property to the foreign insolvency representative after
recognizing the foreign bankruptcy. 203 Although the transfer of such movable property does not
require special procedures, the appointment and powers of the insolvency representative must be
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proved in the courts of the state of recognition. 204 As for the debtor's real estate, its processing
power is not automatically granted to the foreign administrator, but the foreign administrator can
be designated as a receiver of the rent or income of the real estate. 205 With the permission of the
court, the foreign administrator may sell real estate for the benefit of all creditors and incorporate
the proceeds into the foreign bankruptcy property for uniform distribution. 206 Take British law as
an example to illustrate the specific implementation of assignment methods.
The general principle of British law is within the Commonwealth. Under the insolvency
laws of Scotland and Northern Ireland, after insolvency proceedings are instituted against the
debtor, the proceedings are considered to be a transfer of all of the debtor's property to the
insolvency representative. 207 Insolvency or other similar insolvency proceedings in other
countries with jurisdiction are the transfer of movable property of the debtor located in the
United Kingdom to the insolvency representative who is required to administer the estate, as
long as the foreign law provides for the effect of such transfer. 208 Therefore, the Commonwealth
countries have different assignments for internal and external bankruptcy. 209 The effectiveness of
a transfer of the debtor's property under foreign insolvency law in the UK is subject to the
following restrictions:
(1)

the effect of such transfers will only occur if the foreign bankruptcy law

has provisions for extraterritorial effects;
(2)

the transfer of property in England will be recognized by English law. At

the same time, English law recognizes the restrictions on guarantees set on these
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properties. Even if the rights of creditors under the law of the place of insolvency or even
under English law are superior to security rights, these security rights will give way to the
rights of the bankruptcy administrator. However, if the foreign bankruptcy declaration
precedes the seizure of the property, the foreign bankruptcy administrator ’s rights will
prevail over the guarantor ’s rights;
(3)

foreign bankruptcy is the transfer of the debtor ’s movable property in the

UK to the bankruptcy administrator does not necessarily exclude the right of the British
court to declare the debtor bankrupt, but this may be a factor that needs to be considered;
(4)

there has been controversy over whether foreign bankruptcy

administrators have the right to sue in the UK for certain property recovery. At present,
English law believes that if the administrator has such power under the laws of the
country where the administrator is appointed, the English court will also explicitly
recognize the administrator's power to sue in the UK. Moreover, the bankruptcy
administrator can also guarantee the exercise of this power by obtaining a designated
method from the debtor. 210
4.3.3 European Union
Over the past five decades, Europeans have been trying to build a legal framework. 211 In
this framework, the main insolvency proceedings in any EU member state can be recognized and
assisted by all other member states. 212 However, it is difficult to establish a unified legal
framework. People are always caught in the dilemma of two conflicting goals. On the one hand,
people want to manage and distribute all the debtor ’s property in a single bankruptcy process.
210
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On the other hand, because the insolvency laws of various countries are difficult to unify in the
foreseeable future, the contradiction between the goal of unitarian universalism and the
protection of the interests of local creditors cannot be resolved. In order to be the best model for
effective cooperation among European member states, Europe has been constantly exploring
cross-border insolvency laws. The EU Council finally passed the Regulation on Insolvency
Proceedings. 213
There are only two types of bankruptcy procedures under the legal framework of Regulation
on Insolvency Proceedings. One is the main bankruptcy procedure and the other is the territorial
bankruptcy procedure. Territorial bankruptcy is also called ancillary. The main insolvency
proceedings are those initiated by the court in the place of the debtor's center of main interests
located in the member state. 214 The bankruptcy judgment of the main procedure does not require
any other formalities to have the same effect in the country where the procedure is initiated and
in other member states. 215 The bankruptcy administrator appointed by the main proceeding may
exercise all the powers granted to the person by the main proceeding in any member country
outside the place where the territorial proceeding is initiated. 216
In cross-border bankruptcy cases, the bankruptcy administrator needs to take quick and
effective measures to control and protect the debtor ’s property outside the country. If in this
process, due to the strict or complex recognition and assistance system of foreign laws, other
parties, especially local creditors, may have controlled or transferred the debtor ’s property
before the bankruptcy administrator took action, then the bankruptcy administrator cannot
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effectively protect and control the insolvency property. One of the outstanding characteristics of
the EU bankruptcy procedure is that it provides a convenient and effective way for the
administrators of the main bankruptcy proceedings to uniformly control the bankruptcy property.
First of all, the restriction of EU bankruptcy procedure rules on the recognition of major
bankruptcy procedures has been minimized, which seems to be close to the effectiveness of
domestic bankruptcy procedures 217 Based on this legislative intent, the EU bankruptcy procedure
rules do not impose much on the conditions of recognition. Apart from the restrictions on the
jurisdiction of the court, the EU bankruptcy procedure rules only stipulate the restrictions on the
conditions of public policy. 218 In addition, the EU bankruptcy procedure rules add a restriction
on the use of public policy, that is, only when the recognition or enforcement of foreign
bankruptcy judgment will obviously violate the public policy of a country, it can be used as the
principle for restricting the effectiveness of foreign bankruptcy procedure. 219 In the world, public
policy is usually used as a protective clause to interfere with the effectiveness of foreign judicial
procedures. However, within the EU, countries have very similar standards in judging the
legitimacy of legal procedures. In fact, the probability of using such restrictive provisions in
practice is very small. Secondly, after the main insolvency proceedings are recognized, there is
no need for any more forms and it has the same effect as the initiating country of the insolvency
proceedings in other member states except territorial insolvency proceedings. This kind of
extraterritorial effect without any form of hindrance is a useful guarantee for the main procedure
to have universal effect. Third, the EU bankruptcy procedure rules also give the bankruptcy
administrator of the main procedure the right to effectively exercise powers. 220 The insolvency
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representative of the main procedure can exercise all the powers authorized by the main
procedure in foreign countries, including transferring the debtor's property from the location to
the main procedure. 221 Moreover, the procedures for the bankruptcy administrator to exercise
this power are also as simple as possible. According to the EU Bankruptcy Rules, the insolvency
representative needs to verify the fact of his entrustment with a certified copy of the original
letter of appointment or an appointment certificate issued by the court with jurisdiction. 222 If
necessary, these certificates need to be translated into the official languages of the member states
in which they intend to take action, and no additional legal or other formalities are required. 223
This provision is important because it prevents the power of some countries to impose complex
and costly procedures in recognizing and assisting foreign insolvency decisions.
People had hoped to achieve real bankruptcy universalism in the EU first. Nevertheless, the
actual situation is that the differences in the bankruptcy laws of the EU member states are
currently difficult to resolve and this situation will continue to exist. This objectively leads to the
contradiction between the goal of universalism and the protection of the interests of domestic
creditors. Therefore, the EU adopts flexible strategies in the process of pursuing the goal of
universalism. That is, the bankruptcy procedure allows the commencement of a territorial
bankruptcy procedure at the debtor's place of business. 224 If it coexists with the main bankruptcy
procedure, it is called the secondary bankruptcy procedure. 225
Territorial procedure is the bankruptcy procedure initiated by the court where the debtor's
business is located. Unlike the main procedure, its effect is limited to the property where the
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debtor is located. Although the territorial procedure is restricted by region, it is an independent
bankruptcy procedure like the main procedure. Relevant substantive and procedural issues
general application of the law of the state in which the procedure begins. As a result, it would be
more advantageous for creditors who could obtain more benefits under the law of the debtor's
place of business to participate in the distribution of territorial proceedings. This is a solution of
universalism for the protection of local interests.
However, if a creditor can claim a creditor's right in multiple bankruptcy proceedings at the
same time, it may have an impact on the goal of uniform and fair distribution of the bankruptcy
property. EU bankruptcy procedure rules minimize conflicts through cooperation between main
and secondary procedures. On the one hand, the EU Bankruptcy Procedure Rules stipulate that
liquidators of main and secondary bankruptcy proceedings have an obligation to exchange
information with each other. 226 They should promptly exchange any information that may be
relevant to other proceedings, in particular information on progress made in the filing and
confirmation of claims and all possible measures taken to terminate the proceedings. 227 This
method of cooperation can ensure that creditors who have been liquidated in a bankruptcy
proceeding do not have the opportunity to obtain excess liquidation by filing multiple
applications in multiple parallel bankruptcy proceedings. On the other hand, if the liquidation of
assets in the secondary process is passed and all requests granted by the program are satisfied,
the liquidator should immediately transfer any remaining assets to the liquidator of the main
program. 228
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The European Union is a region with strong market integration and its requirements for
cross-border bankruptcy cooperation are also very strict. The effectiveness of major insolvency
proceedings is protected to the maximum extent according to the EU insolvency proceedings
rules. The main bankruptcy proceedings have the privilege of automatic recognition and
automatic validity. Other EU member states must provide maximum assistance to the bankruptcy
proceedings. In order to coordinate the protection of domestic interests, the EU bankruptcy
procedure rules allow for the existence of a secondary procedure outside the main procedure.
However, in order to avoid damage to the effectiveness of the main procedure, the EU
bankruptcy rules place strict restrictions on territorial procedures. Territorial bankruptcy can only
be initiated by the court where the debtor's business is located, and its effect is limited to the
property where the debtor is located. This close and highly cooperative system is an important
feature of the EU model.
4.3.4 Japan
Japan was originally a conservative country that insisted on bankrupt territorialism and was
once evaluated as a completely closed country. However, this situation has changed dramatically
in the new bankruptcy law of Japan. Japan not only broke away from territorialism, but also
carried out very large reforms in the process of realizing universalism. Japan has specially
formulated Act on Recognition of and Assistance for Foreign Insolvency Proceedings to
establish a clear, predictable and highly operational legal framework for cross-border insolvency
cooperation in order to effectively realize the effectiveness of foreign insolvency proceedings in
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Japan. 229 At the same time, The relevant content of the Civil Rehabilitation Act has also been
incorporated into the Bankruptcy Liquidation Law and the Company Reorganization Law. 230
The reform of Japan ’s new bankruptcy law on the issue of cross-border bankruptcy is first
reflected in the change of attitude towards the extraterritorial effect of bankruptcy. The principle
of territorialism that the old law insisted on was not only opposed by scholars and business
circles, but also gradually lost interest in it by the Japanese government and courts. 231 The
Japanese judiciary believes that the principle of territorialism is no longer suitable for the needs
of active international economic exchanges. 232 Japan ’s method of protecting the interests of its
domestic creditors can imitate US bankruptcy laws. 233 Therefore, cross-border bankruptcy Law
does not need to persist in territorialism to avoid unnecessary protests and retaliation. 234 Under
this background, Japan's new bankruptcy law has made major reforms. According to the current
bankruptcy law in Japan, all property of the bankrupt becomes bankruptcy property when the
bankruptcy is declared. 235 For the effectiveness of foreign bankruptcy proceedings in Japan,
Japan takes conditional recognition. 236 According to the provisions of the Recognition
Assistance Law, foreign bankruptcy administrators can apply to the Japanese courts for
recognition of foreign bankruptcy proceedings, and the Japanese courts can decide to grant them
recognition and assistance after examination. 237 These rules show that Japan's new bankruptcy
law has changed to the direction of universalism. The original bankruptcy law of Japan stipulates
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that the principle of non discrimination is applied to foreign creditors, while the conditions of
reciprocity are attached, that is, the domestic law of foreign creditors is required to give equal
treatment to Japanese creditors. 238 Civil Rehabilitation Act and the Company Reorganization
Law have given up reciprocity conditions when adopting the principle of non-discrimination. It
is not necessary to adopt two types of legislation for bankruptcy liquidation and reorganization.
Therefore, the reform of the Japanese bankruptcy law abolished the reciprocity condition in the
Bankruptcy Act.
The new Japanese bankruptcy law has clearly demonstrated the intention of conducting
cross-border bankruptcy cooperation with foreign courts. In order to ensure that this kind of
cooperation can be realized, Japan specially formulated the Act on Recognition of and
Assistance for Foreign Insolvency Proceedings. This law mainly includes how to apply for
recognition of foreign insolvency proceedings by foreign representatives, how to approve or
reject foreign insolvency proceedings by the court, how to remedy, how to cancel recognition of
foreign insolvency proceedings, and how to coordinate the concurrent insolvency proceedings.
With regard to the conditions for the recognition of foreign bankruptcy proceedings, the Act
on Recognition of and Assistance for Foreign Insolvency Proceedings provides for it in three
aspects. Firstly, this law defines the basic legal definition of foreign bankruptcy procedure,
including bankruptcy procedure, replacement procedure, reorganization procedure, and special
liquidation procedure. 239 Secondly, from the perspective of jurisdiction, the foreign procedure
that can be recognized is limited. 240 According to the recognition and assistance law, if a foreign
bankruptcy procedure is to be recognized by a Japanese court, it should be a procedure initiated
238
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by the court of the debtor ’s residence, domicile, business office, or business office. 241 Therefore,
foreign bankruptcy proceedings based on the jurisdiction of the property will not be recognized
in Japan because the property factor is not enough to constitute a sufficient connection between
the court and the bankruptcy proceedings. If the effectiveness of the procedure is recognized, the
bankruptcy distribution may be more dispersed, which is not conducive to improving the
efficiency of handling cross-border bankruptcy cases. Thirdly, it stipulates the case of nonrecognition of foreign bankruptcy proceedings in terms of negative conditions. 242 According to
the provisions of the act, these situations include five categories. (1) The foreign representative
fails to pay the relevant fees for the recognition assistance procedure. 243 (2) The law of the
country where the foreign proceeding begins clearly stipulates that the bankruptcy proceeding
has no extraterritorial effect. 244 (3) The court believes that it is not necessary to give relief. 245 (4)
The foreign representative fails to fulfill the obligation to provide relevant information. 246 (5)
The foreign representative admitted that there was obvious fraud in the application. 247
In the procedure of recognition, the Act on Recognition of and Assistance is very detailed.
In order to ensure the convenience and transparency of foreign representatives and foreign
creditors to intervene in local insolvency proceedings and to take into account the geographical
convenience of Tokyo, this Law designates the Tokyo District Court as a special institution to
accept applications for recognition. 248 After the recognition judgment is made, the Tokyo District
Court can also transfer the case of recognition assistance in foreign bankruptcy proceedings to
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the court closely related to the case for trial. 249 Foreign representatives who require foreign
bankruptcy proceedings recognized by a Japanese court are eligible to apply for recognition in
the Tokyo District Court. A foreign representative must perform his statutory obligations when
making an application, otherwise his application may be rejected. There are two main types of
obligations for foreign representatives. First, foreign representatives need to pay. 250 Second, the
foreign representative has the obligation to provide relevant information. 251 This information
includes the progress of foreign insolvency proceedings, the proof of the debtor's place of
business, or domicile. 252 This information is the basis for the court to decide whether to grant
recognition and assistance in cross-border insolvency proceedings. The Japanese law also allows
the court to authorize foreign representatives to appoint another representative in Japan. 253 The
purpose is to use the intermediate role of Japanese lawyers to strengthen communication between
the court and foreign representatives. 254 If the conditions for recognition are met, the court can
make a decision on recognition and immediately provide public notice of the main text of the
order. 255 Foreign representatives may appeal immediately if they disagree with the court's
recognition decision. 256
According to the Act on Recognition of and Assistance for Foreign Insolvency Proceedings,
once the court makes a decision on recognition of a foreign bankruptcy proceeding, the
procedure can obtain five remedies. First, suspend litigation against the debtor or its property. 257
According to the provisions of the Recognition Assistance Act, the court can make a suspension
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of litigation or other proceedings against the debtor that has already begun but it does not include
a suspension decision to initiate such procedures. 258 Second, suspension of execution. The act on
recognition of assistance not only provides for the suspension of the execution procedures that
have already begun, but also includes the suspension of the relevant execution procedures, and at
the same time, the execution can be cancelled. 259 For example, if there is a warrant against the
debtor ’s property before the recognition of the foreign proceeding, after the recognition, the
foreign representative can dispose of the property upon cancellation of the enforcement
judgment, which is a very effective assistance measure for the foreign bankruptcy proceeding.
Third, it is prohibited to dispose of the debtor ’s property in Japan. 260 Fourth, collect relevant
information. 261 For foreign bankruptcy proceedings, it is very important to know the information
about the debtor ’s property in Japan. Japanese law does not authorize foreign representatives to
collect information about debtors’ property to foreign representatives. 262 If the court discovers
that a foreign representative who appears as a recognized representative abuses the right to
collect information, Japanese court will appoint other recognized representatives, such as a
Japanese lawyer to replace the recognized representative of the foreign representative. Fifth,
transfer the debtor's property. 263 The transfer of the debtor's local property overseas is a very
important issue in cross-border bankruptcy cases. Because once the property is transferred
beyond the sovereignty of a country, it cannot be controlled and protected the interests of its
creditors. For the debtor ’s property in Japan, the Recognition Assistance Act requires the
appointment of a recognized representative to manage. If debtors want to transfer this property,
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debtors must obtain the permission of the court to protect the interests of local creditors in this
way. 264
The cancellation of the recognition of foreign bankruptcy proceedings is divided into two
types: the recognition shall be cancelled and the recognition may be cancelled. 265 Recognition
shall be cancelled means that after the court makes a decision on recognition, if the foreign
procedure involved does not meet the legal recognition conditions or the foreign bankruptcy
procedure has ended, the court must make a cancellation of the recognition of the foreign
procedure based on the application of the interested person. Recognition may be cancelled
against illegal transfer of debtor's property. If a debtor transfers the debtor ’s property without
permission, recognizes that the manager disposes of the debtor ’s property without the
permission of the court, or if a foreign representative who does not have the status of recognized
manager transfers the debtor ’s property, the court may exercise the power to cancel the
recognition decision.
Moreover, the Act on Recognition of and Assistance for Foreign Insolvency Proceedings
provides for the coordination of concurrent bankruptcy in two ways. The first is related to the
coordination of Japanese bankruptcy proceedings and foreign bankruptcy proceedings; the
second is related to the coordination between foreign bankruptcy proceedings. With regard to the
first aspect, Japanese law gives priority to domestic procedures in principle. However, if the
following three conditions are met, foreign bankruptcy proceedings take precedence: (1) foreign
bankruptcy proceedings are under the jurisdiction of the debtor ’s residence and principal
business office; (2) recognition of foreign bankruptcy proceedings is in the general interest of
creditors; (3) recognition of foreign bankruptcy proceedings will not hurt on the interests of
264
265
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creditors in Japan. 266 The rule shows that the domestic creditors should be be given priority
protection. In the second type, bankruptcy proceedings commenced by the country where the
debtor is domiciled or where principal place of business are generally preferred. 267 If these
foreign insolvency proceedings are under the jurisdiction of a state other than the debtor's
domicile and principal place of business, the court shall decide which proceeding is the priority
in accordance with the interests of creditors. 268
In summary, according to the Act on Recognition of and Assistance for Foreign Insolvency
Proceedings, foreign bankruptcy administrators can apply to the Japanese courts for recognition
of relevant foreign bankruptcy proceedings. After reviewing the documents, the Japanese court
will decide whether to grant recognition. The review mainly examines factors such as
jurisdiction, the legality of the initiation of insolvency proceedings, public order, and the
cooperation intention of foreign courts. After satisfying the above basic conditions, the court
signed an execution order. After acknowledging foreign bankruptcy proceedings, Japanese courts
take certain assistance measures to preserve the debtor ’s property in Japan.
Recognition and enforcement of cross-border insolvency is very complicated due to
different regulations in different countries and conventions. For example, the New York
Convention is mainly aimed at arbitration and Japanese law does not specify arbitration.
Therefore, in cross-border bankruptcy, due to the different laws, it is difficult for creditors to
predict the cross-border recognition and implementation after bankruptcy. In addition, different
countries have different protections for creditors 'claims, which adds uncertainty to the creditors'
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prediction of their rights. There is really a need for a uniform convention on transnational
bankruptcy in the world.
4.3.5 German
As early as 1882, the German court recognized the universal principle of the extraterritorial
effect of bankruptcy. 269 However, only two years later, the extraterritorial effect of the German
bankruptcy law turned to its opposition and began to adhere to the territory principle. 270 Since
the 1970s, the development of case law shows that the German courts have realized the
limitations of regionalism on the transnational bankruptcy issue and have begun to turn to limited
universalism. 271
For the effect of foreign insolvency proceedings in Germany, in a 1982 ruling, the German
court held that a Dutch insolvency proceeding should be recognized. 272 German courts
terminated all actions of creditors against the Dutch debtor's property in Germany and assigned
the German property to the Dutch debtor's bankruptcy estate. 273 Although the court cited the
Netherlands and Germany as members of the European Community as the basis of its ruling, the
court ruling still reflects Germany ’s recognition of foreign bankruptcy proceedings. 274
In 1985, the IX Division for Civil Matters of Bundesgerichtshof issued a ruling granting the
Belgian bankruptcy trustee the power to sue the debtor ’s property in Germany in accordance
with Belgian law. 275 In the same year, the former Federal Court of the German Federal Republic
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also issued a very famous ruling, which attracted wide attention in the transnational bankruptcy
law community. 276 In this case, the court held that a Swiss bankruptcy trustee had the right to file
a request in a German court to classify the debtor ’s property in Germany as bankruptcy property
and to recognize the bankruptcy proceedings in Switzerland. 277 The ruling in this case is
considered to be a turning point in Germany ’s attitude on the issue of extraterritorial effects. 278
In May 1993, the Federal Court of Germany in a ruling recognized the Swiss bankruptcy
proceedings and rejected the claims of creditors. 279 In this case, the debtor started bankruptcy
proceedings in Switzerland. 280 The Swiss court issued a loss certificate to the creditors on the
outstanding claims to limit their power to seek compensation again. 281 When a creditor filed a
lawsuit in Germany and demanded another claim, the German court rejected their request. 282
Because the Swiss procedure was a bankruptcy procedure under the standard of German law, the
Swiss court has jurisdiction, so it was recognized that the loss certificate issued by the Swiss
procedure did not violate German public policy. 283 The case also shows that the German court
will only recognize the foreign bankruptcy process if it meets the six conditions. 284 1. The ruling
must be made in accordance with relevant laws governing foreign bankruptcy proceedings. 285 2.
Foreign proceedings must exist as an insolvency proceeding under German law. 286 Generally, the
procedure is to provide a collective relief through liquidation and distribution of the debtor ’s
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property. 287 3. According to the rules of German law, the foreign bankruptcy court has
jurisdiction over the debtor. 288 Recognition of jurisdiction is generally based on the debtor ’s
place of residence, principal place of business, place of residence, etc. 289 4. According to the
provisions of the foreign law, the bankruptcy administrator has the right to manage and dispose
of the debtor ’s property located in a foreign country. 290 5. According to the foreign law, the
ruling must be valid for all the debtor ’s property no matter where it is located. 291 6. Recognition
of foreign insolvency proceedings does not violate German public policy. 292
Before the German legislation was fundamentally changed, such breakthroughs in legal
precedent were not very consistent and traditional concepts would not be completely changed
soon. In a 1988 legal precedent, the First Civil Court ruled that a bankruptcy case in a foreign
country under Article 240 of the German Civil Procedure Code had no effect on German legal
proceedings. 293 However, according to the above development trend, German courts are likely to
gradually recognize the effectiveness of foreign bankruptcy proceedings in Germany, as long as
there is no principle difference between the insolvency laws of the two countries and there are
reciprocal factors. 294
Since the German scholar Muller-Freienfeils criticized German transnational bankruptcy
laws and practices in 1963, many scholars have criticized them and proposed reforms. These
scholars believed that it was imminent to revise Germany's transnational bankruptcy legislation.
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In summary, German scholars believed that the necessity of revising cross-border
bankruptcy was mainly due to practical needs. 295 Although the German bankruptcy law provided
for the extraterritorial effect of domestic bankruptcy, it was difficult to implement it. 296 Although
the German bankruptcy law stipulates that the debtor ’s property abroad constituted part of the
bankruptcy property, it was not clear how to incorporate these properties into the country ’s
bankruptcy property. 297 With the development of the situation, the original principle of nonrecognition should be changed.
Under the influence of the above viewpoints, the Federal Ministry of Justice of Germany
also believes that from a long-term perspective, the handling of transnational bankruptcy cases
should have consistent legislation and practice that adapt to the development of the situation, so
that the handling of such cases has certain predictability.298 As a result, the Ministry of Justice
organized the revision of the German Transnational Bankruptcy Law. The amendment not only
involves the jurisdiction of cross-border insolvency and the application of laws, but also changes
to the substantive law in this field, which has comprehensive and important significance.
The draft submitted by the German Federal Ministry of Justice is based on the drastic
changes that have taken place in the field of cross-border insolvency and basically reflects the
relatively new developments and developments in this field. From the content of the draft, the
cross-border insolvency draft does not put aside territorialism, on the contrary, the cross-border
insolvency draft is also based on territorialism. However, the transnational bankruptcy draft is
clearly trying its best to balance the interests of the parties of the transnational bankruptcy.

295
Hans-Jochem Luer. The Revision of International Insolvency Law in Germany. Current Issues in Cross - Border
Insolvency and Reorganizations. Ed. E Bruce Leonard, Christopher W. Besant. Graham, Trotman, London,
Dordrecht, Boston. 1994. P125-132.
296
Id.
297
Id.
298
Id.

156

Although the draft does not cover all issues in the field of cross-border insolvency, the legislative
reforms in the field of cross-border insolvency provide a basis for continued discussion.
4.3.6 France
The legal problems caused by transnational bankruptcy in France are more prominent
because of two reasons. On the one hand, the French insolvency law has few provisions on crossborder bankruptcy and the new insolvency law of 1985 does not deal with it. 299 Except for a
limited number of bilateral treaties, France has not participated in any multilateral treaty on
bankruptcy. 300 France also has fewer precedents in the field of cross-border insolvency, so
France can only refer to general international legal principles in handling cases of cross-border
insolvency. 301 On the other hand, with regard to the issue of extraterritoriality of bankruptcy,
France does not have a clear attitude regarding the choice of universality and regionality. 302
Judging from some French jurisprudence, it includes both territory and universal principles. 303
This article will analyze the effectiveness of foreign bankruptcy proceedings in France in
conjunction with jurisprudence. The effectiveness of foreign bankruptcy proceedings in France is
closely related to whether the proceedings are granted an execution order issued by a French
court. The existence of foreign insolvency proceedings does not constitute any restriction of
French courts on the debtor's commencement of insolvency proceedings. In other words, the
foreign insolvency judgment has no res judicata effect in France unless it is enforced by an
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execution order. 304 Before the execution order was obtained, the foreign bankruptcy judgment
was regarded as creating a new legal situation. Although it will also have certain effects in
France, these effects are very limited. 305 However, the foreign bankruptcy judgment proves the
power of the foreign insolvency representative, especially the power of the foreign insolvency
representative to represent creditors, who has the right to initiate judicial proceedings in
France. 306 If a French court starts an insolvency proceeding, the foreign bankruptcy administrator
can declare the claims on behalf of the foreign creditors in the proceedings and the foreign
creditors can also independently declare the claims in the French proceedings. 307
Before the execution order of foreign bankruptcy judgment is obtained, the power of foreign
bankruptcy administrator will be restricted in five aspects. (1) Before the execution order was
obtained, the debtor was not deprived of the right to manage and dispose of their property in
France and the debtor was still free to dispose of the property. 308 The circumstances in which the
debtor ’s power may be limited include the possibility that a foreign bankruptcy judgment may
obtain a French execution order, a French court may initiate bankruptcy proceedings against the
debtor in France, and according to the provisions of the French bankruptcy law, certain actions
of the debtor during the suspected period may be revoked. 309 (2) The foreign bankruptcy
judgment does not affect the rights of creditors in France. 310 Creditors can file lawsuits in France
to realize their claims. Debtors can pay French creditors. 311 The debts are not accelerated

European e Justice. Procedures for enforcing a judgment-France. 18 Nov 2019. https://ejustice.europa.eu/content_procedures_for_enforcing_a_judgment-52-fr-en.do?member=1. Web. 16 June 2020.
305
Id.
306
Id.
307
Id.
308
Laurent Gaillot. Effects of Foreign Bankruptcy Judgments and Powers of Foreign Receivers-A French
Perspective. Current Issues in Cross-Border Insolvency and Reorganizations. London, Dordrecht, Boston. 1994.
P248.
309
Id.
310
Id.
311
Id.
304

158

maturity due to foreign bankruptcy proceedings. 312 Similarly, creditors can also file bankruptcy
proceedings in France. 313 (3) Deprivation of the debtor's rights outside the foreign insolvency
proceedings or other adjudication measures made by the foreign insolvency court against the
debtor's administrator are invalid in France. 314 (4) The foreign bankruptcy administrator cannot
take any enforcement measures and sell the debtor's property in France. 315 (5) If the bankruptcy
proceedings have begun in France, the foreign bankruptcy administrator cannot take any further
action. 316 The power of the French bankruptcy administrator or liquidator is exclusive. 317
According to the French Civil Code, foreign bankruptcy administrators can intervene in
French courts. 318 Foreign judgments include bankruptcy judgments. If an execution order of a
French court is obtained, it becomes an enforceable judgment in France and a foreign bankruptcy
administrator can start some enforcement actions in France. Obtaining an execution order usually
prevents France from starting bankruptcy proceedings. If French proceedings have already
begun, the seizure or other actions of the creditor ’s property by the creditor will also be
suspended.
There are two requirements for obtaining an enforcement order: procedural requirements
and substantive requirements. For procedure requirements, there are 3 conditions. First,
interested parties have the right to apply for an execution order, but the foreign bankruptcy
administrator is the most suitable applicant. The debtor may also make such an application. 319
Second, the application should be filed in the court where the debtor ’s main business center is
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located in France. If the debtor does not have a main business center in France, it can be filed in
the court where the debtor ’s property is located. 320 Third, the procedure for issuing execution
orders should be adversary proceedings, that is, both the plaintiff and the defendant must
participate, and such a ruling cannot be made based on the unilateral application of the parties. 321
For substantive requirements, there are 4 conditions. First, in accordance with the conflicting
rules of French jurisdiction, French courts have no exclusive jurisdiction over bankruptcy cases
and debtors. 322 Second, the jurisdiction exercised by foreign courts must be acceptable to French
courts. 323 Third, the parties' selection of foreign courts does not have fraudulent factors. Fourth,
foreign bankruptcy judgments and procedures do not violate French public order. 324
To determine whether a foreign bankruptcy judgment meets the above conditions, the
French court has the power to review the factual and legal issues of the procedure. In issuing
execution orders and determining the power of foreign bankruptcy managers, French courts can
apply the laws applicable to foreign bankruptcy proceedings.
If a foreign bankruptcy judgment obtains an execution order in France, the judgment has the
effect of being finalized and becomes an enforceable judgment in France. After obtaining an
execution order, the retroactive effects of the execution order become more important because in
France, concurrent insolvency proceedings cannot be started against the debtor. The dispute is
whether the effect of the judgment in France starts from the date of the execution order or can be
traced back to the date of the bankruptcy judgment made by the foreign court.
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Before 1986, the court's jurisprudence generally believed that the order of execution had no
retroactivity and its effect began on the date of the order of execution. 325 A Danish company
distributes products of a French company in Denmark. 326 After the Danish company was
declared bankrupt in Denmark, the French company declared its creditor's rights in the Danish
bankruptcy procedure. 327 At the same time, it sealed up some real estate of the Danish company
in France. 328 To invalidate the seizure, the Danish bankruptcy administrator applied to the
French court and obtained an enforcement order. 329 The French court cancelled the French
company's seizure of the Danish company's real estate based on the execution order. 330 The issue
in this case was whether the seizures that occurred before the execution order was issued should
be invalid. 331 The Supreme Court noted that in this case, Danish law prohibits the individual
execution of the debtor or its property after the bankruptcy judgment is made. 332 In addition, the
French bankruptcy law also has similar provisions. 333 Once the execution order is issued, the two
most important results of the bankruptcy declaration are that the debtor is deprived of the right to
dispose of its property and the prohibition of the creditor's individual execution should take
effect from the date of the foreign bankruptcy judgment, so the retroactivity of the execution
order should be recognized. 334
The case raised some controversial questions in France, especially whether the Supreme
Court ’s approach applied only to creditors who had declared claims in foreign bankruptcy
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proceedings. 335 If the French creditor did not know the start or proceeding of the foreign
bankruptcy proceedings and did not declare the creditor's right, could it be executed individually
in France? 336 In this regard, most scholars believed that the Supreme Court's ruling should be
interpreted in a broad sense. 337 First, the ruling itself did not limit its scope to creditors who only
knew foreign bankruptcy proceedings. 338 Second, the ruling helped to promote the security of
international trade and prevented individual creditors from carrying out actions that were
detrimental to the interests of all creditors. 339 Third, the most important thing was that the ruling
was consistent with the principle of universality of the extraterritorial effect of bankruptcy today,
which helped promote equality between creditors and better achieved the goals of the bankruptcy
law. 340
4.3.7 Canada
With regard to the issue of extraterritoriality, the Canadian bankruptcy law does not adopt
the principle of universality because Canada believes that this principle is currently unrealistic.
Canada believes that every country has the right to start bankruptcy proceedings in accordance
with its own bankruptcy laws as long as there are suitable jurisdictional reasons. Once a
Canadian court makes a ruling on takeover or appoints an official receiver, the bankrupt loses the
power to dispose of his property. 341 The bankruptcy trustee appointed by the court then gained
control of the debtor ’s property. 342 The scope of bankruptcy property is broad. Bankruptcy
property includes money, goods, land, movable property, real estate, located in Canada or
335
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foreign countries, and even includes the property acquired by the debtor before exemption and
the related rights exercised by the debtor for these properties for their own benefit. 343 Although
Canada has such a wide range of bankruptcy property, it does not mean that the country where
the property is located will recognize this provision. In Canada, the transfer of debtor's property
to bankruptcy trustee is mainly regulated by the laws of each province, including its conflict of
laws rules. 344 However, whether the debtor ’s property located in a foreign country can be
effectively transferred to the bankruptcy trustee of Canada depends mainly on the provisions of
the law of the location of the property. 345 At the same time, the transfer of these properties will
also be restricted by the securities set on these properties as provided by the law of the location
of the property. 346 If there are several bankruptcy proceedings in different countries at the same
time, the property managed by each bankruptcy trustee is generally limited to the territory of the
country. 347 Although Canada's bankruptcy law stipulates that all courts and judges must assist
each other and try their best to assist other proceedings in bankruptcy matters, it seems difficult
to understand the court as including courts outside Canada because the laws of one country
cannot constrain the actions of courts in other countries after all. 348
Canada ’s Federal Bankruptcy Law does not provide any clear provisions on the
effectiveness of foreign bankruptcy proceedings in Canada. 349 Generally, this problem is solved
through the current effective conflict of law rules. 350 In the area of common law system, it is
generally stipulated that the power of the trustee appointed in each insolvency proceeding is
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limited to the property within its territory if the insolvency proceedings are conducted
simultaneously in several countries where the debtor operates, including Canada. 351
If the foreign court that made the bankruptcy ruling has sufficient contact with the debtor,
the Canadian court will recognize to some extent the effect of the foreign bankruptcy
proceedings on the debtor ’s movable property in Canada. 352 Sufficient contact means that the
debtor ’s domicile is located in the country, the debtor is mainly engaged in business in the
country, or the debtor is voluntarily subject to the jurisdiction of the country ’s courts. 353
According to traditional common law principles, Canadian courts recognize that foreign
bankruptcy proceedings are the result of the exercise of discretion and courtesy. 354 This result
shows that if the foreign bankruptcy proceedings are recognized by Canadian courts and do not
violate the Canadian principle of fairness, the status and capabilities of the bankruptcy
administrator appointed in the proceedings will also be recognized. 355 After the foreign
bankruptcy process is recognized by the Canadian court, the debtor ’s property in Canada can be
transferred to the foreign bankruptcy administrator. 356 However, according to the foreign law,
the representative in bankruptcy has the right to manage these properties and such transfers must
be subject to the restrictions established by Canadian law on the security of these movable assets
and not to violate Canadian public policy. 357 This rule does not apply to real estate in Canada
where the debtor is located. 358 The bankruptcy ruling does not require registration in Canada, and
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the bankruptcy administrator can carry out these actions. If the bankruptcy administrator
encounters difficulties, he can also apply to the Canadian courts for assistance. 359
In recent years, Canadian courts have increasingly shown a more positive attitude towards
the issue of the extraterritorial validity of bankruptcy. 360 Although Canadian law does not specify
the recognition of foreign bankruptcy proceedings, the court will give special consideration to
the recognition of foreign proceedings. 361 In 1976, Kennedy Co. v. Stibbe-Monk Ltd the Ontario
court also recognized the British private-appointed receiver status. 362 The privately appointed
receiver has the same status as the receiver appointed by the court in the power over the debtor ’s
property. 363
Of course, Canadian courts were also unwilling to allow domestic creditors to be subject to
foreign bankruptcy proceedings, especially when their interests would be harmed. In Canada, the
recognition of foreign bankruptcy proceedings does not exclude the possibility of starting
bankruptcy proceedings in Canada, so in cases where the interests of creditors may be harmed,
Canadian courts usually conduct concurrent bankruptcy proceedings to deal with the debtor’s
property in Canada. 364 The purpose of Canadian bankruptcy law is to provide a more convenient
and coordinated way for Canadian bankruptcy law to recognize the extraterritorial effect of
bankruptcy.
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4.3.8 Mexico
According to the Mexican Bankruptcy Law, the extraterritorial effect of the domestic
bankruptcy procedure is determined by the debtor. 365 If the debtor is a Mexican, the court will
adopt the principle of universality and claim worldwide jurisdiction over the debtor’s
property. 366 That is to say that the domestic bankruptcy procedure has an extraterritorial effect. 367
Foreign creditors have the right to declare their claims in Mexican bankruptcy proceedings. 368
However, if the debtor is from another country, the principle of territoriality is adopted. 369 The
bankruptcy proceedings in Mexico are limited to property and creditors in Mexico. 370 This shows
that Mexico claims the extraterritorial validity of its insolvency proceedings based on the
nationality of the debtor. With the increasing development of transportation and
communications, nationality alone is not enough to indicate the actual scope of the debtor's
business operations. Moreover, this standard facilitates the debtor to evade the jurisdiction of the
court by changing its nationality, which leads to the selection of court.
According to the provisions of the treaties or conventions that Mexico is a party to, any
foreign judgment can be recognized and enforced in Mexico as long as it does not violate
Mexican law. 371 Of course, if the foreign bankruptcy judgment meets certain conditions, the
Mexican courts can also recognize its validity in the country. 372 These conditions mainly include:
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(1)

The letter of request made by a foreign court must meet the

requirements of Mexican law;
(2)

Foreign courts must have jurisdiction to hear cases;

(3)

The foreign procedure must reasonably notify the debtor

and related creditors;
(4)

The foreign judgment should be final;

(5)

Enforcement of the judgment does not violate Mexican

(6)

Foreign judgments should be reasonably proved. 373

law;

The court does not examine the substantive issues of the case and has discretion over
whether to enforce the foreign judgment. 374 Therefore, in theory, Mexican courts can recognize
foreign bankruptcy proceedings, but in practice they attach various strict conditions. 375 For
example, the foreign procedure needs to be fully consistent with the substantive provisions of the
Mexican insolvency law. 376 If a foreign bankruptcy judgment is executed in Mexico, the
judgment needs to meet all the procedural requirements of the Mexican Bankruptcy Law. 377
Similarly, when a Mexican court recognizes a foreign bankruptcy trustee, it must determine
whether the existence of the trustee's rights conflicts with Mexican law in accordance with
Mexican legal standards. 378 Based on the above requirements, as a scholar commented, it is very
difficult for foreign bankruptcy procedures to be recognized by the Mexican courts. 379
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The creditor in Mexico can seize or seize the debtor’s property in Mexico, especially when
there is evidence that the debtor may improperly handle their property. 380 If the debtor’s property
is seized or seized in Mexico, the debtor can only protect their rights through a Mexican
lawyer. 381 For example, prove that the debtor has the ability to pay, provide corresponding
guarantees, and negotiate payment methods with creditors. 382 Foreign bankruptcy proceedings
generally cannot suspend creditors’ actions in Mexico. 383 In order to manage Mexican property,
a foreign debtor can file for bankruptcy, as long as appropriate jurisdiction exists or the foreign
debtor applies for liquidation of Mexican property. 384 Then the debtor transfers the liquidated
property to the foreign bankruptcy proceedings. 385 However, under this situation, Mexican courts
will often require repayment of the country’s creditors as a precondition for liquidation. 386
The issue of the extraterritorial effectiveness of bankruptcy involves the vital interests of all
countries. 387 At present, there are many differences in the social, economic and legal policies that
are clearly reflected in the bankruptcy legislation and practice of various countries and it is
difficult to reach a consensus. 388 Some people even believe that unifying the legislation and
practice of countries in the field of transnational bankruptcy is as unrealistic as trying to unify the
currencies of all countries in the world. 389 From the comparative analysis of the practice of the
extraterritorial effectiveness of bankruptcy in various countries, it can be seen that on this issue,
no country has automatically granted full and unconditional recognition to foreign bankruptcy
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procedures. 390 However, completely neglecting the extraterritorial effects of bankruptcy hinders
international economic cooperation. 391 The key lies in how to seek a balance between protecting
the interests of domestic creditors and transnational bankruptcy cooperation from the perspective
of conducive to international economic exchanges. 392 Many countries are aware of the
limitations of the principle of territoriality to varying degrees, so the countries should gradually
abandon the principle of strict territoriality. Although different countries have different steps and
practices, the development trend of countries toward the ideal goal of the principle of
universality is still relatively obvious.
4.3.9 The United Nations
As stated in the preamble of the United Nations Model Law on cross border insolvency, the
purpose of this law is to provide an effective mechanism for dealing with cross-border
insolvency cases so as to promote cooperation between courts and other institutions in crossborder insolvency cases. 393 The goal of the Model Law is to provide countries with a fair,
efficient, and predictable legal framework for cross-border insolvency cooperation. 394 However,
the model law and the EU bankruptcy rules have different goals. The model law is open to
different countries or regions around the world. Its ultimate goal is to gradually realize the
unification of cross-border insolvency cooperation on a global scale by expanding the scope of
adopting countries.
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The recognition and assistance of foreign bankruptcy is the most common form of
cooperation. The Model Law advocates simplifying the application process as much as
possible. 395 The applicant only needs to submit a certificate or a copy of the foreign bankruptcy
procedures and the foreign representative that comply with the provisions of the Model Law, and
such certificate does not need to go through notarization or other complicated formalities. 396
There are not too many restrictions on the conditions of recognition. 397 As long as the national
public policy is not violated, the main insolvency proceedings started in the place where the
debtor's main interest center is located and the non-main insolvency proceedings started in the
court where the debtor's business is located should be recognized. 398
The Model Law provides three remedies for assisting foreign bankruptcy proceedings. The
first is grant relief of a provisional nature. 399 In order to avoid the loss of the debtor's assets, the
model law provides provisional relief measures during the period between the application for
recognition and the decision of recognition. 400 This measure includes suspending the execution
of the debtor's property, allowing the insolvency representative to preserve the value of the
bankruptcy property, suspending the transfer, mortgaging or otherwise disposing of any assets of
the debtor, providing the witness's inquiry and collecting evidence on the relevant information of
the debtor. 401 The second is automatic relief measures for the main procedures. 402 After the
recognition decision is made, the court will further determine whether the foreign bankruptcy
proceedings are main or non-main proceedings because this judgment will affect the nature and
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content of relief measures. Recognition of the main insolvency proceedings will have an
automatic effect. This effect includes suspending the action brought by the creditor against the
debtor, suspending the execution of the debtor's property, suspending the debtor's disposition of
its property or creating security on its property. 403 This kind of relief measure is very necessary
to prevent the debtor's property transfer. Under the economic background of Globalization, it is
very easy for debtors of cross-border operations to transfer their property to foreign countries
quickly. After the recognition of foreign main procedures, the prohibition of measures against
the debtor's property can prevent fraud and protect the legitimate interests of the parties. The
third is that the model law allows the adopter state to decide on its own what kind of relief
measures to grant to the foreign procedure. 404 This discretionary relief may be to suspend the
right to mortgage the debtor's property, to obtain information about the debtor's property and its
obligations, to entrust a foreign representative or another administrator appointed by the court to
manage and dispose of the debtor's assets located in the home country, or to adopt other relief
measures provided by the domestic law of the country. 405
The Model Law does not limit concurrent proceedings. 406 According to the provisions of
the model law, after a state recognizes a foreign insolvency proceeding, a local insolvency
proceeding can be initiated as long as the debtor has property in its jurisdiction. 407 Moreover, the
recognition of the foreign main procedure itself can be used as evidence to start the local
procedure. 408 Moreover, the recognition of the foreign main procedure itself can be used as
evidence to start the local procedure. 409 This provision actually relieves the court from repeating
403
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the procedure to prove that the debtor has gone bankrupt. 410 This provision reduces the
possibility of the debtor's property being concealed or transferred as a result of the delay in
commencement of insolvency proceedings. 411
The initiation of local bankruptcy proceedings raises a new issue of how it can coordinate
with foreign bankruptcy proceedings that have been recognized by domestic courts. The Model
Law responds to this issue. On the one hand, these procedures still require maximum cooperation
in information exchange and management of bankruptcy property. 412 On the other hand, in terms
of effectiveness, the initiation of local proceedings prevented the extension of the effectiveness
of foreign bankruptcy proceedings. 413 When the domestic procedure coexists with the foreign
procedure, the attitude of the Model Law is that the domestic procedure takes precedence. 414 If
the domestic court receives two or more foreign proceedings for recognition and assistance at the
same time, the principle provided by the Model Law is that the main foreign bankruptcy
proceedings take precedence. 415
The coordination of concurrent bankruptcy proceedings also manifests itself in the
distribution of bankruptcy property. The last article of the model law makes clear provisions on
the creditor's liquidation rules when multiple insolvency proceedings are carried out at the same
time. 416 Creditors who have received partial repayment in a certain bankruptcy proceeding may
only be repaid if other creditors in the same distribution order receive the same proportion of
payment in other bankruptcy proceedings. 417 Although there may be several independent
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bankruptcy proceedings in concurrent, through the coordination and cooperation of the court and
the bankruptcy administrator, no creditor can use the concurrent bankruptcy to obtain the
overpayment.
4.4

Necessity of Establishing Recognition and Enforcement of New
Transnational Bankruptcy Judgments
4.4.1 Necessity

Through the discussion on the conditions and procedures of the recognition and
enforcement of foreign bankruptcy judgment in the relevant countries and regions, it can be
found that there are differences in the legislation of different countries to varying degrees. Even
between different jurisdictions of the same sovereign country, mutual recognition of bankruptcy
judgments may encounter great obstacles, such as Hong Kong and mainland China. If each
country's court acts in a different way, it may directly affect the comprehensive protection of the
interests of all creditors.
Some scholars connected the recognition and enforcement of judgments with trade issues.
In addition, the recognition and enforcement of the judgment is used as one of the indicators of
smooth trade exchanges. Professor Ronald A. Brand of the United States believes that the court's
decision, goods, services, funds, and technology are the same. 418 Moreover, these elements
represent the interests of the parties. 419 A country's refusal to recognize and enforce a foreign
court's judgment or its strict attitude towards this issue is tantamount to setting high tariffs to
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restrict the import of foreign goods, which is like a trade barrier. 420 If a foreign court judgment is
not recognized and enforced in the country, the prevailing party may have to re-sue or relinquish
the claim in the country in order to obtain relief. 421 This will increase the cost of private
transactions and hinder the development of mutual economic interaction. 422 The recognition and
enforcement of foreign bankruptcy judgments is not just a trade issue, but it is also a legal issue.
Recognition and enforcement of foreign court decisions are fundamentally related to
international interests, but it is often difficult for national interests of countries to be fully
balanced. Therefore, reaching a universal international convention in this field around the world
is difficult.
In recent years, in order to solve the problem of recognition and enforcement of foreign
judgments, the international community hopes to adopt conventions to make the recognition and
enforcement of judgments predictable, the Brussels Convention signed in 1968 423 and the
Lugano Convention 424 concluded in Lugano in 1988, but these conventions are not applicable to
bankruptcy matters.
Based on these situations, in order to facilitate the recognition and enforcement of foreign
bankruptcy judgments, many countries and regions in the world have conducted in-depth
explorations on this issue. In fact, the parties can negotiate to establish a new system conducive
to the recognition and enforcement of foreign bankruptcy judgments. This system can maintain
the stability of the parties' mutual recognition and enforcement of the bankruptcy judgment of
the other party, improve the predictability of the parties, reduce the cost of the parties'
420
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application for recognition and enforcement of court judgments, and improve the transparency of
the parties' cooperation policies.
4.4.2 Proposal
Recognition and enforcement of foreign bankruptcy judgments are not only a respect for
foreign judicial power, but also a respect and protection for the interests of creditors of various
countries. At the same time, it is also to better promote international civil and commercial
exchanges. Therefore, countries should set up a convenient, transparent, fair and efficient value
orientation in constructing a new mechanism for the recognition and enforcement of foreign
bankruptcy judgments.
4.4.2.1 Minimize subjective considerations of comity and
reciprocity
This chapter has explored that comity and reciprocity are important conditions for the
recognition and enforcement of foreign bankruptcy judgments. Nevertheless, comity is the result
of a country's court exercising its discretion according to the specific facts of the case, which is
not binding as a rule of international law. Therefore, the court has the right to make a decision to
refuse comity after comparing the conflicting domestic interests with the interests of other
countries. Reciprocity is mainly based on the view of self-interest, which essentially focuses on
national interests. This view prevents countries from giving priority to the issue of cooperation.
If the court refuses to recognize the foreign bankruptcy judgment only on the grounds of no
comity and reciprocity, it will lead to a large number of concurrent proceedings. Therefore, both
from the national perspective and the parties' perspective, they are contrary to the economic
principles of litigation. Based on the particularity of bankruptcy cases, it is more in line with the
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development trend of modern bankruptcy law to minimize the consideration of comity and
reciprocity.
Taking comity as an example, in a transnational bankruptcy case, when the court involves
whether to grant a foreign bankruptcy judgment with comity, the court may be required to first
assume that courtesy should be granted. Those who disagree have the burden of proof of refusal.
In other words, the court must prove why it does not give comity, rather than just why it gives
comity.
Taking reciprocity as an example, countries that advocate reciprocity generally recognize
reciprocity as a mandatory clause when recognizing foreign bankruptcy judgments. However, in
some cases, especially in countries closely related to their trade and investment, even if there is
no legal basis for recognition and enforcement of foreign bankruptcy judgments based on
reciprocity, the courts of one country can also consider cooperation with foreign courts.
Although the exercise of comity and reciprocity usually depends on the discretion of the
law, it can still be a better way to solve the problem. As long as it can be determined that foreign
courts have proper jurisdiction, treat creditors of all countries equally, and the consequences of
comity and reciprocity do not violate national laws and public policies, countries should consider
courtesy and reciprocity. If comity and reciprocity are given more and more broad meanings in
national courts, more and more foreign bankruptcy judgments can be recognized and enforced by
other countries based on comity and reciprocity in order to achieve greater cooperation in dealing
with transnational bankruptcy. While establishing a new method of recognition and enforcement
of foreign bankruptcy judgment, countries can also consider the provision of the reservation
clause of public order because there are huge differences in political and economic systems, legal
systems and procedural systems in various countries. However, in view of safeguarding national
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sovereignty and overall interests, the reservation provisions of public policy should be defined as
necessary. The state should adopt a narrower interpretation than the previous practice, so as to
prevent arbitrary interpretation of comity and reciprocity and waste, fraudulent, concealment or
transfer of bankruptcy property.
4.4.2.2 Minimize restrictions on recognition and enforcement
of foreign bankruptcy judgments
Under the trend of mutual communication and interdependence between countries, it is
necessary to reduce the restrictions on the jurisdiction of recognition and enforcement of foreign
bankruptcy judgments as much as possible, and pay attention to cooperation, which will promote
the economic exchange and development of all countries in the world.
The domestic court reviews the application for recognition and enforcement of foreign
bankruptcy judgment. It is generally accepted internationally that recognition and enforcement
should be carried out only when certain conditions are met. However, within a country, in the
recognition and enforcement of judgments between different jurisdictions, the new provisions
may consider reducing and relaxing the restrictions on recognition and enforcement of judgments
as much as possible. For example, until now, the recognition and enforcement of judgments
between Hong Kong and Mainland China have been very strict. Generally, there are three criteria
for judging whether the court has proper jurisdiction. Firstly, it is based on the recognition of
direct jurisdiction in the domestic law of the country in which it is implemented. Secondly, the
determination standard of jurisdiction clearly stipulated by international treaty. Thirdly, the
jurisdiction of the country that made the bankruptcy judgment is used to determine jurisdiction.
In addition, when dealing with transnational bankruptcy cases, national courts are greatly
affected by the interests of domestic creditors. Therefore, it is difficult for any country's
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bankruptcy proceedings to achieve complete egalitarianism. Based on this situation, the court can
consider the flexible application of the insolvency law restrictions on the recognition and
enforcement of foreign bankruptcy judgments. This new method can only be temporary, and the
solution reached can only be aimed at a specific bankruptcy case, that is, different special
treatment is given to creditors in different regions.
4.4.2.3 Minimize the adverse effects of multiple foreign
insolvency proceedings
Generally, in order to maintain the stability of the legal relationship and the seriousness of
the law, there can only be one lawsuit in a case and only one judgment result. In other words, the
national court can only confirm the validity of one judgment on the same subject matter.
Therefore, once the courts of all countries have exercised jurisdiction over the same subject
matter of litigation, in the future when the judgment is recognized and enforced, there will
definitely be a contradiction. Each country's courts are faced with the problem of how to
coordinate the different legal systems of each country to avoid or reduce conflicts regarding the
recognition and enforcement of foreign judgments. In the practice of cross-border bankruptcy, in
order to avoid the conflict of jurisdiction, concurrent procedure always exists. It has become a
new goal to avoid the disadvantages of multiple foreign insolvency proceedings and to focus on
the coordination of parallel foreign insolvency proceedings. If all countries and national
bankruptcy administrators consider the factors of parallel proceedings, it is more conducive to
the court's recognition and enforcement of foreign bankruptcy proceedings.
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Chapter 5: A Study of Possible Methods for the Unified System of Transnational
Bankruptcy Law
From the current situation, the most common way to solve the problem of cross-border
insolvency is to establish bilateral treaties through cooperation and coordination. Bilateral
treaties exhibit specific regional characteristics. They are usually reached between countries that
are not only geographically neighbors, but also closely related to legal traditions, culture,
language and political issues. However, in the case of two or more insolvency proceedings that
apply obviously to different legal systems starting at the same time, the solution of bilateral
treaties is not enough. With the development of the global economy and the strengthening of
political cooperation, countries also show the trend of cooperation in the legal system. As long as
there are common interests among all countries, it is possible to eliminate the conflict. It is
feasible and necessary to construct a unified transnational bankruptcy legal system as the
development prospect of transnational bankruptcy legislation.
5.1

The Unification of Law and Practice in Transnational Bankruptcy

Due to different legal traditions and specific national conditions, there are inevitably various
conflicts and contradictions in the bankruptcy legal systems of various countries in the world.
Therefore, these conflicts and contradictions need to be resolved through the establishment of
international treaties or international practices between countries, so as to coordinate the
positions of each country and promote cooperation in the field of transnational insolvency law.
Under this background, the unification of transnational bankruptcy law came into being. The
Hague Conference on Private International Law, the Society of International Law, the United
Nations Commission on International Trade Law (UNCITRAL), Committee J of the Commercial
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Law Department of the International Bar Association, and other organizations have made
unremitting efforts to realize the unification of transnational bankruptcy law.
5.1.1 Treaty or Convention method
5.1.1.1

Treaty of Montevideo

Although Latin American countries became independent in the 19th century, their economic
exchanges with each other became more frequent. These countries put forward requirements for
the unification of laws in the cross regional economic exchange. However, countries believe that
the unification of substantive laws cannot be achieved in a long period of time, so Latin
American countries put the goal of legal unification into the unification of private international
law. The Lima treaty concluded between Chile, Peru and Ecuador concerns the recognition and
enforcement of foreign judgments. During the three years from 1875 to 1878, the Peruvian
government and several other Latin American countries held a meeting in Lima to prepare a
unified international private law treaty, which also involved the recognition and enforcement of
foreign judgments, but none of these involved bankruptcy.
In 1888, the first meeting of private international law in Latin America was held in
Montevideo, and the issue of bankruptcy was the subject of discussion. 1 On March 12, 1889, the
meeting passed Montevideo Treaties On Commercial International Lawand stipulated the
relevant content of cross-border bankruptcy. 2 From 1889 to 1903, Argentina, Bolivia, Peru, and
Uruguay successively ratified the treaty. Colombia also joined in 1930. The Treaty of
Montevideo of 1889 provides that the court of the debtor's commercial domicile has jurisdiction
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over cross-border bankruptcy cases. 3 If there is only one bankruptcy proceeding, the insolvency
representative appointed by the insolvency proceeding may take preventive measures against the
property of other Contracting States. 4 All contracting parties should recognize the power of the
insolvency representative in that country. 5 When the debtor has independent business offices in
multiple countries, the treaty adopts the principle of priority of national interest, that is, the
domestic creditor can first get liquidation from the national bankruptcy proceedings. 6 If there is
any remaining property, it is transferred to the bankruptcy proceedings of other countries. 7
The Second Latin American Conference on Private International Law, held in Montevideo
from 1939 to 1940, was intended to modify the 1889 treaty. On March 19, 1940, Uruguay,
Brazil, Colombia, Bolivia, Argentina, Peru, and Paraguay signed the Montevideo Treaty On
Commercial And International Law, of which Chapter VIII made provisions for bankruptcy. 8
Although the issues and types of procedures covered by the treaty are broader than the 1889
treaty, in terms of substance, it seems to be further away from universalism. 9 The effectiveness
of national priorities has further expanded. 10 Even if there is only one insolvency proceeding, the
domestic creditor can obtain priority compensation from the domestic debtor ’s property. 11
Perhaps, because of the increase in the number of Contracting States, the degree of cooperation
has decreased. 12
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5.1.1.2

Havana convention of 1928 (Bustamante Code)

At the Sixth Pan American Conference held in Havana, Cuba in 1928, a relatively
comprehensive convention on private international law was concluded. Because the structure and
content of the treaty are deeply influenced by Cuban judge Bustamante, it is also known as the
Bustamante Code. The code deals with cross-border insolvency from articles 414 to 422. 13 The
Havana conference attracted nearly all American countries which include the United States. 21
countries were represented. Finally, the code was approved by 15 countries.
The Havana Convention accepts the concept of bankruptcy universalism. A cross-border
insolvency cooperation mechanism has been established between countries that are close to each
other and have similar legal traditions. The Convention stipulates that if the bankruptcy
proceedings initiated by the court where the debtor resides are effective in all Contracting States,
the power of its bankruptcy administrator can be extended to all Contracting States. 14 The court
where the debtor ’s place of business is located may also exercise jurisdiction. 15 Its role is to
freeze the property of the local debtor and transfer it to the insolvency proceedings in the place
of residence. There should be effective cooperation between the two proceedings. However, the
specific provisions of the Havana Convention are relatively broad, so many details have not been
resolved.
5.1.1.3

Nordic bankruptcy Convention

Nordic bankruptcy convention is a transnational bankruptcy. The draft convention was
submitted to various countries for signature in Copenhagen in November 1933. The contracting
parties successively ratified the Convention in 1934 to bring it into effect. Although some
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aspects of the Convention have changed in the past years, these changes are not substantial. In
fact, the current Nordic Bankruptcy Convention has basically remained the same as it was many
years ago. 16 Many scholars believe that the Convention is the most successful international
bankruptcy treaty in the world. 17
In the 20th century, although Nordic countries often recognized foreign judicial decisions in
individual cases, they generally did not recognize foreign bankruptcy or liquidation decisions. 18
The Nordic countries believe that differences in national bankruptcy legal systems are an
important obstacle to recognition of foreign bankruptcy or liquidation decisions. 19 The
coordination of different legal provisions in different countries makes the emergence of Nordic
bankruptcy convention possible because the similarity of legal systems is an important basis for
countries to recognize each other's bankruptcy or liquidation decisions.
The working group that drafted the convention made it clear that the purpose of the
convention was to make the bankruptcy declared by a Contracting State have an immediate
effect in other Contracting States, so as to ensure that the property of the debtor located in
different countries can be included in the unified bankruptcy procedure for management. 20 In
order to achieve this goal, the Convention provides that an insolvency trustee appointed by a
Contracting State has the right to dispose of the debtor's property directly in other countries. 21
The Nordic Bankruptcy Convention stipulates that a bankruptcy declaration made in any
one Contracting State applies to all property of the bankrupt in the territory of other Contracting
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States. 22 Therefore, there is no need for any procedural requirements such as an enforcement
order and the declaration of bankruptcy will be recognized in all five Nordic countries. The main
effect of recognition is to deprive the debtor of the right to dispose of their property, which will
be granted to the insolvency representative.
The Convention does not directly stipulate the jurisdiction of the Contracting State to
commence bankruptcy proceedings, but the convention limits recognition to the recognition of
the bankruptcy of the debtor ’s domicile. 23 The Convention stipulates that if the debtor does not
have a domicile or registered place in a Contracting State, but the country has declared
bankruptcy, the relevant provisions of the Convention do not apply, and the court that made the
bankruptcy declaration must make this statement. 24 It should be noted that the nature of the
domicile of the insolvency proceedings is determined by the judge who decides to commence the
insolvency proceedings, and the courts of other Nordic states parties will be bound by this
opinion. Therefore, the bankruptcy jurisdiction under the Convention contains discretionary
factors.
A bankruptcy trustee designated by a Contracting State may receive appropriate assistance
from the courts or related institutions of other Contracting States and shall be eligible to appear
in courts of the five countries. 25 The trustee can apply in writing for such assistance in Danish,
Norwegian or Swedish language. 26 In addition, when the trustee appeared in the courts of five
countries, he could also use one of the three languages. 27 The bankruptcy trustee appointed by
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the Contracting State which has commenced insolvency proceedings may directly sign
transactions involving bankruptcy property in all Contracting States. 28
The Nordic Bankruptcy Convention is based on the full recognition of the bankruptcy of the
foreign domicile, so it excludes the possibility of independent bankruptcy proceedings by other
Contracting States and prevents the existence of individual creditors ’legal actions, concurrent
bankruptcy, and non-domestic bankruptcy.
The Convention stipulates the legal application of insolvency proceedings. Generally, the
law of the country where the bankruptcy procedure is conducted should be the applicable law of
the bankruptcy procedure. The provisions of the Convention include: deprivation of the
bankrupt ’s right to dispose of his property, the rights and obligations of the debtor in the
bankruptcy proceedings, the scope of the bankrupt property, the management of the bankrupt
property, the cancellation of invalid transactions, the right of creditors to obtain reimbursement,
the order of priority, the settlement with creditors, other methods of termination procedures, and
other issues of bankruptcy procedures. 29 To a certain extent, the legal application rules of the
Convention also minimize the different treatment of creditors in the insolvency proceedings of
different countries.
In addition to the main rules, the Convention also stipulates the application of laws in
special cases. These situations include mortgage rights, the rights of bona fide third parties, and
rules regarding the forced sale of property. These situations generally apply the laws of the
country where the property is located. For example, according to the provisions of the
Convention, the existence of priority over individual property and the priority between such
priority and mortgage, security right, and other priority over real right over such property shall
28
29
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be determined by the law of the place where the property is located at the beginning of the
insolvency proceedings. 30 This provision is an exception to the law of the forum of the main
rules of the Convention. In addition, the application of law in some cases involves the
determination of the location of property, which is also stipulated in the Convention. For
example, the claims generated based on the bill are considered to be located in the seat of the
bill. The other claims are believed to be located in the country where the insolvency proceedings
started.
The Convention also stipulates how to deal with bankruptcy proceedings in practice. 31 For
example, the Convention provides that if a State Party declares the debtor ’s bankruptcy, its
bankruptcy property includes property located in the territory of another State Party. 32 Moreover,
the bankruptcy declaration shall be announced by the bankruptcy administrator on the
appropriate media of the State party where the property is located. 33 The Convention further
requires that the debtor's insolvency shall notify all known creditors located in other Contracting
States as soon as possible, except for those creditors who can be recognized without declaring
their claims. 34 If someone raises an objection to the creditor ’s claim, the creditor should also be
notified in time. 35 If some creditors are not properly notified, their rights to the estate will not be
affected. 36 Failure to comply with this provision does not affect the legal effects of bankruptcy. 37
As long as the mandatory procedures of the bankruptcy declaring country are followed, the
procedure should still be fully recognized. 38
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Due to the entry into force of the EC Convention on Insolvency Proceedings, the provisions
of both conventions will apply to the EC Convention rather than the Nordic Convention. 39 In
practice, this means that the Nordic Bankruptcy Convention will only be meaningful between
Norway and Iceland because Norway and Iceland are non-EU Council member states. 40 For
Denmark, Finland and Sweden, the Nordic Convention will only apply if the EU Convention
does not provide for it. 41 For example, the EU Convention does not apply to the bankruptcy of
financial institutions, so when a Swedish insurance company goes bankrupt, the provisions of the
Nordic Convention can still apply. 42 Therefore, even if the EC Convention on Insolvency
Proceedings comes into force, it cannot completely replace the role of the Nordic Bankruptcy
Convention. 43
It is not difficult to see from the content of the convention that the content of the Nordic
Bankruptcy Convention is relatively simple and clear. 44 Except for the final provisions, the
Convention has only 15 substantive provisions. 45 However, since the implementation of the
Convention, only a few cases have involved difficulties in the interpretation or application of the
Convention. This is not to say that the practical application of the Convention is rare. On the
contrary, due to the close commercial ties between Nordic countries, there are a lot of
transnational bankruptcy cases, so the implementation of the Convention is effective. The
advanced nature of the Nordic Convention mainly comes from the fact that the parties to the
Convention have relatively similar legal systems and common values. Without such favorable
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conditions, the formulation, interpretation and implementation of the Convention will not be so
successful. In countries with very different legal systems, it is difficult to reach such a high
degree of agreement in the field of insolvency without a certain degree of trust between them.
5.1.1.4

European Community Convention on international
Bankruptcy

In Europe, with the continuous deepening of the free flow of goods, services, employees
and capital, there is an increasing demand for the unification of private international law. The
1968 Brussels Convention which is called jurisdiction and the enforcement of judgments in civil
and commercial matters is a representative result of the movement to unify private international
law during the European Community. However, the Convention specifically excludes
bankruptcy, insolvency, liquidation procedures of companies or other legal persons from the
scope of application of the Convention. 46 Therefore, the unified legislation on cross-border
insolvency is an independent work from the beginning.
As early as 1970, the expert committee established by the European Community submitted
the preliminary draft of the EC bankruptcy convention, which was revised and formally proposed
in 1982. 47 The core of these two drafts is to advocate an unitary bankruptcy system and universal
bankruptcy. 48 That is, only one member country's court should take bankruptcy proceedings and
other member countries should unanimously refuse to exercise jurisdiction. 49 The bankruptcy
judgment made by the only court with jurisdiction should be generally recognized. 50 This is
European Economic Community. 1968 Brussels Convention on jurisdiction and the enforcement of judgments in
civil and commercial matters. Article 1.
47
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obviously an over-idealized model, which is hard to be accepted by Member States and
ultimately failed to be adopted. Nevertheless, this did not prevent the pace of unified legislation
for cross-border bankruptcy in Europe. In 1990, the European Convention on Certain
International Aspects of Bankruptcy drafted by the European Council was officially opened for
signature. Its main characteristic is to establish a bankruptcy declaration system which
coordinates the main bankruptcy procedure with the secondary insolvency procedures. 51
Although the Convention has not come into force due to its own shortcomings, its legislative
meaning has been continued. On January 1, 1993, the European Union was formally
established. 52 Therefore, the process of European integration has accelerated and cross-border
insolvency regional cooperation legislation has been refocused. In 1995, representatives of 15
EU Contracting States adopted the Convention on insolvency proceedings. 53 However, due to an
agricultural dispute between the United Kingdom and the European Institutions on the issue of
mad cow disease, the United Kingdom did not sign within the prescribed period. 54
As mentioned earlier, the 1982 draft is an idealistic model. Under the principle of unitary
bankruptcy system and universality, there is no need to separately solve the problem of legal
choice because this issue should also be included in the unified jurisdiction, that is, the law of the
forum dominates the relevant matters. These related matters include the conditions for starting
bankruptcy proceedings, the property subject to bankruptcy management, the creditor ’s security
interest, the priority order between creditors, and the effectiveness of the termination of
insolvency proceedings.
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52
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Affected by the idealistic model, the 1982 draft has some special provisions. The draft is
different from1968 Brussels Convention on jurisdiction and the enforcement of judgments in
civil and commercial matters. 1968 Brussels Convention on jurisdiction and the enforcement of
judgments in civil and commercial matters requires its contracting parties to negotiate to reach a
simple form of mutual recognition and enforcement of judgments so that the judgments can be
automatically recognized and enforced throughout the European Community, but it does not
include bankruptcy matters. 55 However, the 1982 bankruptcy convention draft seeks to establish
a unitary basis of jurisdiction, which makes the judgment generally recognized within the entire
community. 56
The 1982 Bankruptcy Convention draft has two special provisions. One is the provision of
jurisdiction and the other is the difference between a Contracting State and a non-Contracting
State. With regard to jurisdiction, the Convention provides that the debtor shall have exclusive
jurisdiction over the bankruptcy case in the court where the administrative center of a certain
Contracting State is located. 57 The administration center refers to the place where the debtor
usually manages its own rights and interests, unless there is proof to the contrary. 58 For an
enterprise, company or legal person, the place is presumed to be the place of registration. 59 This
standard is similar to that commonly used in some current insolvency treaties. For a nonContracting State, in many ways, it is almost inevitable that States parties to a convention have
an advantage over non-Contracting parties. However, the 1982 draft bankruptcy convention did
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not change the provisions of non Contracting States. If the activity center of a company is not
within the territory of a Contracting State to the Convention, the Contracting State to the
Convention may conduct bankruptcy proceedings against the company on the ground that the
company has its place of business in that state. 60 This rule may initially seem reasonable, but it
does not pay attention to the situation where an enterprise is completely outside the contracting
state. The convention has many discriminatory provisions against non-Contracting States. This is
one of the reasons for the criticism of the Convention.
Because the 1982 Bankruptcy Convention draft of the European Community stipulates too
much self-denial, which is beyond the level that many countries are willing to accept, the model
has not been adopted by the countries concerned. 61 In order to make the cross-border insolvency
convention easier to be adopted by all countries, the European Council began to seek a more
appropriate mode of international cooperation. 62 With the efforts of the Council of Europe
Expert Committee on Bankruptcy Law, European Convention on Certain International Aspects
of Bankruptcy was born in 1990. 63 Because the convention was concluded in Istanbul, it is also
called the Istanbul Convention. 64 Since the Council of Europe has 23 Contracting States, 65 the
scope of application of the Convention is wider than that of the EC convention. The tasks of the
Convention are: (1) to coordinate the laws of the Contracting States on the bankruptcy and
reorganization of the debtor; (2) to solve the problem of the effectiveness of the declaration of
international bankruptcy and to seek the possibility of parallel bankruptcy or subordinate
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bankruptcy. 66 European Convention on Certain International Aspects of Bankruptcy includes
five chapters and two appendixes. 67 Chapter I specifies the scope of application of the
Convention and the jurisdiction of the main bankruptcy. 68 Chapter II provides for recognition of
the certain powers of the insolvency representative outside the country in which it is appointed. 69
Chapter III stipulates related issues of secondary bankruptcy. 70 Chapter IV provides a method for
creditors to file lawsuits outside the country where the bankruptcy is taking place. 71 Chapter V is
the final clause which includes coordination with other international treaties. 72
Chapter I is the general provisions of the Convention. This chapter determines the scope of
application of the Convention and defines insolvency proceedings. Only procedures that meet the
three conditions can become bankruptcy within the scope of the Convention, that is, (1) these
procedures must be collective, which may lead to liquidation; (2) these procedures must be
initiated based on the debtor ’s bankruptcy; (3) the debtor cannot use these properties for
reinvestment and a bankruptcy administrator must be appointed which is called the liquidator in
the Convention. 73 However, proceedings against insurance companies or financial institutions
are excluded from the scope of the convention because the insolvency of such institutions is
governed by specific proceedings and the general insolvency law is not applicable. 74 The
Convention also stipulates the conditions for insolvency proceedings. 75 The decision to conduct
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insolvency proceedings must come from a court or other institution with jurisdiction. 76 The
purpose of this provision is to ensure that bankruptcy is carried out in a country that has
sufficient contact with the debtor. 77 In addition, the procedure must be effective in the country
where the bankruptcy is taking place must not obviously violate the public policies of other
countries. 78
Chapter II stipulates the exercise of the liquidator's certain power. The liquidator appointed
by the Contracting States where the bankruptcy takes place may exercise powers in other
Contracting States in accordance with the provisions of this chapter. 79 From the date of the
appointment, the liquidator may take action in the territory of another Contracting State in
accordance with the laws of that country to protect or custody property located in the country and
seek the assistance of local authorities, but the liquidator cannot move the property outside the
country. 80 When the liquidator exercises power in another country, the liquidator only needs to
submit the documents of his appointment. 81 This provision avoids the trouble of liquidator
complicated certification documents. The liquidator is obliged to obtain an authorization from
the country where the liquidator acts and to publicize the authorization in accordance with the
laws of the country. 82 The liquidator cannot exercise power in the authorizing country within two
months of the liquidator's authorization publication. 83 The purpose of this period is to give a
certain amount of time to challenge the power of the liquidator. In terms of actual effect, this
may be the most serious flaw in the Convention because smart creditors or debtors may
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significantly reduce the value of local property during this period. The Convention also restricts
the exercise of the powers of liquidators, that is, a liquidator can neither take action in a country
where bankruptcy proceedings have been initiated or prohibited, nor take any action which is
clearly contrary to the public policy of a country. 84 Moreover, the liquidator has no right to
interfere with an interest secured by the law of a state. 85 However, a country where such
regulations are not mandatory can provide liquidators with more protection.
Chapter III is about the provisions of secondary bankruptcy. If the country where the
enterprise belongs or the country where certain property is located intends to go through
bankruptcy proceedings, the conflict of laws between the two countries will increase. Therefore,
the Convention provides for secondary bankruptcy. There is always a lot of controversy in the
academic community about the nature of the procedures that are carried out outside the main
procedure. Some scholars support concurrent bankruptcy, which is attached to the main program,
but its effect is the same as the main bankruptcy. 86 Concurrent bankruptcy can apply its own
rules and procedures, accept all claims of creditors, and pay off with property located in the
country. 87 If there is a surplus of property, it can be transferred to the main insolvency
proceedings. 88 This method is undoubtedly simple and avoids the division of jurisdiction of the
court where the main bankruptcy and property are located. 89 This system will provide local
creditors with a simpler and cheaper way to fulfill their claims. 90 However, this approach will
cause difficulties for ordinary or unsecured creditors to claim their rights. 91 Even if all similar
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creditors have an equal share of property in the local area, the bankrupt enterprise in the local
area may not have enough property to pay off. 92 Unequal treatment is inevitable if unequal
creditors participate in different procedures.
The drafters of the Convention took a different view. They support secondary bankruptcy.
Such bankruptcy will not accept the claims of ordinary creditors, but only those claims made by
creditors who have rights to the land, secured creditors and priority creditors. 93 Whether or not
the debtor is insolvent in the country, the Convention stipulates that the debtor’s bankruptcy
(main bankruptcy) declaration issued by the courts of the Contracting States with jurisdiction
shall be the basis for the debtor’s bankruptcy (secondary bankruptcy) in other States parties. 94 A
country that can be subject to secondary bankruptcy is the country where the debtor ’s place of
business, the country where the debtor’s property is located, or a country has other jurisdictional
basis in accordance with its domestic law. 95 As a result, there are many countries where
secondary bankruptcy can take place. The decision on whether to enter into secondary
bankruptcy is the power obtained by the liquidator appointed under the main bankruptcy
proceedings or according to the law of the Contracting State that accepted the secondary
bankruptcy. 96The law applicable to secondary bankruptcy is the bankruptcy law of the
Contracting State where the subordinate proceedings proceed. 97 Unless the Convention provides
otherwise, claims declared in secondary bankruptcy may be deemed to have been effectively
declared in main bankruptcy. 98 Thus, creditors can save some cost from this proceeding. The
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remaining property and unsatisfied claims shall be transferred to the main bankruptcy
proceedings. 99
Chapter IV of the Convention provides for notification to creditors and declaration of
claims. The Convention provides simple measures for creditors living abroad and discrimination
against creditors outside the State party will be deemed illegal.
Chapter V of the Convention is the final clause. The Convention allows Contracting States
to make reservations under certain circumstances in certain provisions of Chapters II and III. 100
In order to accede to the Convention, it is only necessary for the three Contracting States of the
European Council to agree that the Convention shall enter into force. 101 In addition, the
Convention provides that it will not prevent the application of international conventions to which
the States parties are parties. 102 In particular, the parties to the European Community will apply
the Community rules. 103 It will not apply the provisions of this Convention unless the European
Community does not have rules governing specific matters. 104
In summary, the two European bankruptcy conventions can reach such a conclusion. The
1982 draft was too idealized, so its model was not finally established. The Istanbul Convention is
ambiguous on whether to support or oppose the principle of universality of bankruptcy.
However, the Istanbul Convention is obviously a step backwards from the principle of
universality established in the 1982 draft. However, some people think that the Istanbul
Convention only establishes a looser system that is more acceptable to all countries, but there are
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too many disadvantages. 105 Therefore, it may not enter into force. 106 In fact, as these scholars
expected, the Istanbul convention did not enter into force, the Istanbul Convention eventually
failed to enter into force and the Istanbul Convention was soon replaced by the new insolvency
convention of the European Council.
On September 12, 1995, the representatives of 15 EU contracting states adopted the
Convention on Insolvency Proceedings of the Council of Europe in Brussels. The preamble of
the Convention refers to the purpose of the Convention, that is, in order to strengthen the legal
protection of human beings established by the community, it is necessary to determine the
jurisdiction of national courts and relevant institutions in terms of the effectiveness of insolvency
proceedings to the states of the community. 107 Moreover, the Convention establishes certain
uniform conflict of laws rules for such proceedings to ensure the recognition and enforcement of
judgements in such matters 108
The scope of application of the Convention is very broad. Except for the insolvency
proceedings of insurance companies, credit institutions, investment companies or co-investment
companies that provide services for third-party funds or securities, the Convention also applies to
all other joint insolvency proceedings that restrict or completely deprive the debtor’s property
rights and appoint liquidators. 109 The convention gives jurisdiction to the insolvency proceedings
to the court of the Contracting State where the debtor ’s main interests center is located. 110 For a
company or legal person, if there is no proof to the contrary, the registered office is presumed to
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be the location of its main interest center. 111 In addition, a Contracting State Party where the
debtor has an establishment can also initiate bankruptcy proceedings, but the effectiveness of the
proceedings is limited to the debtor ’s property in the country. 112
Regarding the law applicable to insolvency proceedings , the Convention has detailed
provisions. The basic principle of the Convention is that the law applicable to insolvency
proceedings is the law of the State of the opening of proceedings. 113 However, there are some
exceptions to this principle, that is, when it involves third parties’ rights to property, set-off
rights, reservation of title, contracts relating to immovable property, labor contracts, rights
subject to registration, protection of third-party purchasers, etc., the law of the country in which
the procedure starts does not apply. 114
The Convention attempts to provide a neutral mechanism for cooperation in cross-border
insolvency. In order to achieve this goal, the Convention has abandoned the universal principle
of extraterritoriality of bankruptcy because even European countries which have the same legal
system and tradition have different regulations on some important bankruptcy systems, such as
security interest, creditor's order of payment. 115 The Convention attempts to combine the
principles of universality and territoriality. To this end, the Convention introduces the concepts
of main bankruptcy procedures and secondary bankruptcy procedures.
The convention allows secondary procedures to start before or after the main procedure. No
matter in any case, the secondary procedure should cooperate and coordinate with the main
procedure. Moreover, the Convention provides for the coordination and cooperation of the two
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procedures in order to ensure that the two procedures exist to protect the interests of all creditors.
The Convention provides that after the commencement of the main proceeding, if a creditor
obtains all or part of its claims from the debtor ’s property located in the territory of another
Contracting State, it shall return the payment to the liquidator of the main procedure. 116 This
provision reflects the universality of the main procedures. However, it should be noted that the
Convention does not provide remedies for good faith creditors. 117 The Convention further
stipulates that in order to ensure equal treatment of creditors, creditors who have obtained
property distribution in a certain insolvency proceeding may only participate in the distribution
of creditors of the same kind after having received an equal amount of distribution in other
proceedings. 118
The cooperation on the two procedures is mainly done through the respective liquidators.
The Convention stipulates that the liquidators of the main procedure and the secondary
procedure shall have the obligation to exchange information with each other on the premise of
complying with the relevant restrictions on the exchange of information. 119 This information
includes any information that may be relevant to the procedure, especially information about the
declaration of claims, the progress of certification, and all measures designed to terminate the
proceedings. 120 In addition to exchanging information, the liquidators of the main procedure and
the secondary procedure are obliged to cooperate with each other and the liquidator of the
secondary procedure should give the liquidator of the main program the opportunity to submit
the liquidation of the secondary procedure or the proposal for the use of the secondary
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procedure. 121 If the liquidation of property through secondary procedures can satisfy all claims in
these procedures, the liquidators appointed by these procedures shall immediately transfer the
remaining property to the liquidator of the main procedure. 122 This provision fully reflects the
combination of the universality principle and the regionality principle of the Convention.
However, the secondary procedure provided for in the Convention is actually more independent
than the auxiliary procedure because it allows creditors both at home and abroad to participate
while applying the law of the country where the procedure starts. If these simultaneous
procedures are not well coordinated, it will cause some confusion.
The European Union Convention has a total of 53 articles in six chapters and three annexes.
From the analysis of the main contents of the Convention, the conclusion of the EU Convention
has indeed made Europe a big step forward in unifying transnational bankruptcy. Some clear
rules stipulated in the Convention can enable foreign bankruptcy liquidators to obtain the
debtor ’s property located in other countries and control the creditors of these countries, which
will be beneficial to the overall interests of the creditors.
5.1.1.5

The effect of unifying cross-border insolvency law by
treaty method

Through a review of the process of unifying cross-border insolvency laws by treaty
methods, the history of treaty legislation shows that the number of cross-border insolvency
treaties is much smaller than other commercial areas. Most of the existing treaties on crossborder insolvency are bilateral treaties. Because bilateral treaties play a very small role in the
unification of cross-border insolvency laws, countries and international organizations focus on
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multilateral treaties or conventions. Although people have been making unremitting efforts to
establish multilateral cross-border bankruptcy treaties, there are few successful cases. At present,
the multilateral treaties of cross-border bankruptcy in force mainly include the treaties of
Montevideo in 1889 and 1940, the Havana convention in 1928 and the Nordic bankruptcy
convention in 1933. Nonetheless, these treaties have obvious regional characteristics. The
Contracting States are geographically adjacent and have a close relationship in legal tradition,
politics, economy and even language. Therefore, it is easy to play realistic positive functions in a
specific area. On the other hand, this specific relationship determines that they can only achieve
the unification of cross-border insolvency cooperation objectives and laws within a specific
region. There have been more than 40 years of attempts to unify cross-border insolvency law
through multilateral treaties in Europe. Although a relatively complete treaty text was finally
formed, it did not enter into force for various reasons. The unification of cross-border insolvency
laws around the world has always been in the initial stage and has not yet entered into
substantive proceedings.
In general, the result of unifying cross-border insolvency laws in the form of treaties is that
bilateral treaties are quite abundant and multilateral treaties have succeeded in certain regions in
certain specific relationships. However, the number of bilateral treaties is small and the
conclusion of conventions around the world has been repeatedly frustrated, so the process is very
slow. The cross-border insolvency treaties are mainly concentrated in the Americas and Europe,
while Asia, Africa and other regions rarely participate. Therefore, the final unified effect only
occurs in a few limited specific areas. Countries outside the region cannot benefit from the
unified treaty approach. The role of the treaty method in the unification of cross-border
insolvency laws is limited.
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5.1.1.6

Reason Analysis

From the successful and failed multilateral treaties mentioned above, some answers can be
found about why the treaty, as the most traditional tool for the unification of private international
law, plays a very limited role in the field of cross-border insolvency cooperation.
Among the three successful multilateral treaties mentioned above, the key to success is the
legal homology and legal consanguinity between the Contracting States. Taking the Treaty of
Montevideo as an example, the contracting states basically belonged to the Spanish colonies
during the European colonial period. After the independence of Latin American countries in the
19th century, the structure and content of their legal systems still have a homology. Moreover,
although Brazil belongs to the Portuguese colony, Portugal and Spain belong to the Roman legal
system and have a close relationship in history. Therefore, the legal systems of Brazil are similar
to other countries that speak Spanish. Although independent autonomous countries in the 19th
century followed their own legal development paths, the homology between their laws still
played a role. The language is a possible reason because the intercommunication of language
eliminates the ambiguity interpretation of certain.
On the contrary, due to the differences in laws and languages of various countries in
Europe, the process of formulating multilateral treaties for cross-border insolvency has been
repeatedly frustrated. In the 19th century, the European community recognized the necessity of
cross-border bankruptcy cooperation and its legislative unification. In addition, European
community began to formulate a unified convention. After arduous negotiations, the draft
Convention on international insolvency of the European community achieved its goal. However,
the content of the 1980 draft convention was too idealized, so it failed in the end. Europeans
have been researching cross-border insolvency treaties for decades, but they have not achieved
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their goal of unifying cross-border bankruptcy laws. In this paper, there are three reasons to
explain why it failed. First, there are different legal systems which include the common law
system, the civil law system represented by France, and the civil law system represented by
Germany on the European continent. Countries' cooperation is affected by different legal systems
which have a large difference in civil and commercial law. The legal tradition and culture of
different legal systems are different or even conflict with each other. Second, bankruptcy is a
special field. The bankruptcy law is not a purely legal issue because it involves the country ’s
major economic interests and policy objectives. Therefore, most countries take a wait-and-see
attitude towards multilateral conventions on bankruptcy. Thirdly, from the perspective of the
treaty itself, its entry into force is sometimes affected by some non legal factors. For example, in
1995, the United Kingdom did not approve the EC Convention on insolvency proceedings
because of mad cow disease.
In summary, based on these analyses, it is understandable that global cross-border
insolvency treaties have not played the role of legal unification.
5.1.2

Model Law Method

The model law was recognized as a method of unifying private international law much later
than the treaty method. The 9th Hague Conference on Private International Law in 1960 had a
special significance in the history of legal unification because at this session the proposal of the
US representative was finally adopted. 123 That is, while the unification of laws takes the
convention as the main method, it can be considered to formulate a model law at an appropriate
time. 124 In 1964, the Tenth Hague Conference on Private International Law formally included
Willis L. M. Reese. The Ninth Session of the Hague Conference on Private International Law. Cambridge
University Press. 28 Mar 2017. P447.
124
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the status of the model law as a method to realize and promote the unification of private
international law into the final document. 125 Then, the model law's function of legal unification
at the international level has been officially confirmed. After the 1980s, the model law method
played an important role in the unification of cross-border bankruptcy cooperation legislation.
5.1.2.1

Committee J's Model Law on International Bankruptcy
Cooperation

Committee J is one of the oldest committees of the Commercial Law Department of the
International Bar Association (IBA). 126 Its full name is Insolvency and Creditors Rights
Committee. 127 Committee J is the international civil society organization with the longest history
of researching bankruptcy law. The members of committee J are mainly experienced lawyers,
accountants, bankruptcy administrators and other bankruptcy practitioners. From a legislative
perspective, committee J believes that the negotiation, drafting, and ratifying of a cross-border
insolvency treaty by the government is little hope for success. 128 Since most countries may view
bankruptcy as a matter of private law, they believe that the government does not need to
participate except for providing domestic procedures for resolving legal issues between creditors
and debtors. On the other hand, with few exceptions in history, cross-border insolvency
cooperation through a treaty approach ultimately failed. This is the main reason why Committee
J finally decided to adopt the model law method.
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The handling of transnational bankruptcy cases is much more complicated than domestic
bankruptcy cases. It is difficult for the practice and legal provisions of individual countries to
solve the problem of transnational bankruptcy. In the case of cross-border insolvency, fair results
for all creditors and debtors can only be achieved with the assistance of other countries through
the centralized management of the debtor's property. However, many countries still adopt the
principle of territoriality and hold a non cooperative attitude towards the handling of
transnational bankruptcy cases.
Compared with the government's attitude, multinational bankruptcy practitioners have
shown great interest in multinational bankruptcy cooperation. The specific handling of
transnational bankruptcy cases is carried out by these practitioners. However, the current
situation makes practitioners must face many difficulties in the process of doing such business.
Therefore, they hope that countries can take a more cooperative approach for their business.
Under this background, the International Bar Association, the largest lawyer organization in the
world, undertakes this work.
Before drafting the Model International Insolvency Cooperation Act (MIICA), Committee J
held several meetings from 1986 to 1988 to discuss issues which related to cross-border
insolvency cooperation. 129 Finally, they reached an agreement that negotiations and the
preparation of transnational insolvency treaties require the presence of governments. From the
actual situation, this will be a long-term work, so they decided to adopt the model law in the
form of expectations that the model law can be adopted by the domestic legislation of each
country.
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The first draft of the MIICA text was drafted in February 1988 and was handed over to
some members of Committee J for discussion. 130 In 1989, MIICA was adopted by the
International Bar Association for countries to adopt in their domestic legislation. 131 The MIICA
was developed on the basis of summarizing the experience of transnational bankruptcy
practitioners in handling transnational bankruptcy cases. The support and promotion of bankrupt
practitioners played an important role in the generation of Model International Insolvency
Cooperation Act.
The official comment of the MIICA has pointed out from the beginning that MIICA is
based on the principle of universality. 132 The drafters of MIICA believe that only the principle of
universality can help achieve equal treatment of all creditors and manage the debtor's property
rapidly and effectively. 133 All the specific provisions of MIICA are based on the principle of
universality. 134 MIICA requires local courts to use secondary proceedings as the main method of
cooperation in foreign bankruptcy proceedings. 135 Moreover, MIICA requires the local court to
recognize the status of the foreign bankruptcy administrator, terminate the relevant procedures of
the country, submit relevant documents or evidence, uniformly distribute the property, and
provide other relief measures. 136 Under the economy globalization background, these
requirements contribute to the realization of the principles of fairness and equality in crossborder insolvency proceedings. 137
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Section 1 of the MICCA stipulates that the courts of the countries where MIICA is adopted
have three basic obligations regarding bankruptcy. 138 First, the foreign bankruptcy administrator
of the debtor must be recognized. 139 Secondly, the court provides auxiliary assistance to the
insolvency proceedings initiated by countries where domestic legislation is consistent with
MIICA. 140 Third, assistance measures must be provided if the court in which the foreign
proceeding is commenced is the appropriate and convenient court and the purpose of
commencement of the insolvency proceeding in that country is to administer the estate for the
benefit of all creditors. 141 The significance of Section 1 is to provide a basis for the universality
principle of the entire Model Law. 142
The sources of MIICA Section 1 include the relevant provisions of Section 304 of the U.S.
Bankruptcy Law and the relevant provisions of the U.K., Australia and Canada bankruptcy
law. 143 Although this section is very similar to the provisions of Section 304 of the US
Bankruptcy Code, there are also obvious differences. According to the MIICA, when the
domestic court provides assistance to the foreign country's bankruptcy proceedings, there are
strict reciprocal requirements for such assistance, which shows that the foreign country also
adopts the domestic legislation of MIICA or similar MIICA. 144 Section 304 of the U.S.
bankruptcy code does not have a clear reciprocity requirement. One issue that MIICA Section 1
does not address is whether domestic courts must recognize and enforce foreign tax claims and
criminal claims, which are rarely recognized. 145
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The auxiliary procedures specified in Section 2 of MIICA are very similar to Section 304 of
the US Bankruptcy Code. According to Section 2 of MIICA, once a country ’s insolvency
proceedings are recognized by another country, the most basic method for a foreign bankruptcy
administrator to obtain relief in another country is to start ancillary proceedings in that
country. 146 The start of ancillary proceedings may enable the bankruptcy administrator to obtain
the relief specified in this section and other suitable relief measures. In addition, the court has
certain discretion as to what type of relief is provided. 147 In order to prevent the court from
abusing such discretionary powers, the official comment specifically stated in its explanation that
the court cannot use this provision to make unfair decisions in support of domestic creditors or
other interested parties. 148 In order to ensure that all proceedings concerning the debtor initiated
in the country can concentrate on assisting foreign insolvency proceedings, Section 2 of MIICA
further stipulates that any pending proceedings concerning the debtor's insolvency shall be
incorporated into the auxiliary proceedings initiated in the country as long as the auxiliary
proceedings begin. Therefore, if the domestic creditors apply for independent execution of their
claims, the procedure will be merged into an auxiliary procedure for unified management.
MIICA Section 3 stipulates that if the local court rejects the application to start ancillary
proceedings, the foreign bankruptcy administrator may have another option. 149 This often occurs
when the local court considers that there is no remedy for reciprocal refusal to provide ancillary
proceedings. 150 The foreign bankruptcy administrator must first apply for the relief method of the
auxiliary procedure, but they cannot directly apply for the commencement of a full bankruptcy
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procedure. 151 Because the main goal of MIICA is to centrally manage the debtor's property
through a central procedure, the best way is to start ancillary procedures. This limitation on the
insolvency representative is necessary to achieve the objectives of MIICA. 152
In the case of domestic proceedings to assist foreign insolvency, the local court must
determine which country's substantive insolvency law is applicable. MIICA Section 4 sets out
different regulations on the legal application of auxiliary procedures and full procedures. As far
as auxiliary procedures are concerned, auxiliary procedures should be governed by the
substantive law applicable to the foreign main procedure. 153 Only if the application of the laws of
other countries would violate the national public policy, the court can apply the domestic
substantive law. 154 Therefore, MIICA adopts a general method of law application, which
requires that domestic courts should generally apply the substantive law of the main foreign
procedure in the auxiliary procedures. 155 It is a major advantage of MIICA to adjust the rights
and obligations of the parties in the bankruptcy proceedings through this universal method of law
application. 156 However, it may not be acceptable for many countries to require local courts to
apply foreign substantive insolvency laws. 157 As for the application of auxiliary procedure in
procedural matters, it should generally be governed by the domestic procedural law. 158
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Although MIICA's provisions are very simple, it reflects the general principle of
bankruptcy. Perhaps MIICA is not the best way to deal with transnational bankruptcy cases, but
it can at least serve as a starting point for discussing transnational bankruptcy cooperation.
In addition to MIICA, Committee J has recently completed a relatively large cross-border
insolvency project called Cross-Border Insolvency Concordat, which has been passed by the
IBA’s council 1996. 159 If a set of transnational bankruptcy systems is to promote international
business, it must be reasonable, predictable, fair and convenient. 160 The purpose of the
Concordat is to provide a framework for the development of principles applicable to
transnational insolvency and reorganization to assist countries in coordinating transnational
insolvency proceedings. 161 Eventually, from the Concordat, it is beneficial to all parties involved
in bankruptcy or reorganization proceedings. 162
Committee J spent several years preparing the Concordat. 163 During this process, the
members of Committee J are divided into 25 groups by countries. 164 Each group reviewed the
contents of the Concordat from the perspective of domestic law and judicial practice to ensure
that the principles of the agreement can be accepted by the courts of various countries in
practice. 165 Famous bankruptcy judges in some countries, such as the United States, Canada,
Britain, France, Japan, Denmark, and South Africa, also provided advice and assistance to the
concordat. 166
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After the Cross-Border insolvency Concordat was adopted, judges from various countries
have also begun to apply it in practice. For example, judge Burton R. Lifland of the bankruptcy
court of the Southern District of New York heard In Re Petition of Thomas Hackett 167 and In
the Matter of Commodore Electronics Limited case heard by the Supreme Court of Panama 168
The Arizona State Bankruptcy Court also used it as a useful reference tool for handling
transnational bankruptcy proceedings. Thus, Cross-Border Insolvency Concordat has important
significance for the unification of transnational bankruptcy laws and practices.
Committee J believes that in order to achieve international cooperation and coordination in
the field of cross-border insolvency, first of all, the domestic laws of all countries should be
roughly unified. And then on a unified basis, a bilateral treaty and a unified international
convention should be concluded. In this process, the efforts made by IBA and other international
organizations are important factors in promoting this process. For this reason, Committee J
drafted the Model International Insolvency Cooperation Act (MIICA). The purpose of drafting
MIICA is to clarify the main concepts adopted by some countries in the practice of bankruptcy,
to develop a set of uniform provisions applicable to these main concepts, and to provide
countries to adopt in their domestic bankruptcy laws, so as to promote the coordination of
national bankruptcy systems. The MIICA concepts involved in the mainly include invalid prebankruptcy transactions, priority, recognition of foreign bankruptcy administrators, the
investigative power of the bankruptcy trustee, bankruptcy standards and pending contracts.
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5.1.2.2

UNCITRAL's model law on cross border insolvency

The complexity of the problems arising from cross-border insolvency and the importance of
international cooperation in this area have attracted the attention of the United Nations
Commission on International Trade Law (UNCITRAL) that is an international organization
engaged in global commercial law legislation.
UNCITRAL held uniform commercial law in the twenty-first century in New York in May
1992. 169 At this meeting, representatives of various countries strongly requested UNCITRAL to
consider the issue of cross-border insolvency. 170 The 26th session of UNCITRAL decided to
further explore these recommendations. 171 In order to assess the desirability and feasibility of
work in this area and to determine the appropriate scope of work, UNCITRAL and the INSOL
International (INSOL) jointly held an UNCITRAL-INSOL Judicial Colloquium on Cross-Border
Insolvency in Vienna in April 1994. 172 Participants in the meeting include representatives of
insolvency practitioners, judges, government officials and other relevant departments from
different countries 173 The seminar recommended that UNCITRAL's work at this stage should at
least have the limited but useful objectives of promoting judicial cooperation and the
involvement of foreign insolvency representatives in court proceedings and the recognition of
foreign insolvency proceedings. 174 The proposal was accepted by UNCITRAL at its 27th
session. 175 After that, UNCITRAL and INSOL held another UNCITRAL-INSOL Judicial
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Colloquium on Cross-Border Insolvency in Toronto in March 1995. 176 The purpose of the
Colloquium is to solicit opinions from judges and government officials concerned with
bankruptcy legislation on specific issues of judicial cooperation which include intervention and
recognition in transnational bankruptcy cases, so that UNCITRAL can proceed with this work. 177
The Judicial Colloquium on Cross-Border Insolvency’s consultation was that UNCITRAL could
provide a legislative framework to promote judicial cooperation in the form of a model law and
include provisions on intervention and recognition in the text to be prepared. 178 UNCITRAL
made a decision at the 28th session to begin the development of legal documents on transnational
bankruptcy. 179
UNCITRAL has set up a working group on cross-border insolvency law that is called
working group IV to carry out cooperation projects on cross-border insolvency. 180 The project
aims to facilitate cooperation and coordination of countries in handling transnational bankruptcy
cases. 181 This project may provide countries with a legislative framework in the form of a model
law, which involves such issues as judicial cooperation in cross-border insolvency, how foreign
insolvency administrators can obtain assistance in a national court, and relief provided by local
courts in foreign insolvency proceedings. 182 These Model Law on cross-border insolvency
cooperation can be added to the existing insolvency legislation of a country without
comprehensive changes to the insolvency law of each country. 183
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The UNCITRAL project is not intended to unify the substantive bankruptcy laws of various
countries. Its goal is to provide a legislative basis and procedural framework for countries to
handle transnational bankruptcy cases in a cooperative and coordinated manner. Although this
goal is limited, it is actually very important. With the increasing number of cross-border
bankruptcy cases, many countries have no legislation in this area and countries cannot cooperate
or coordinate well. Therefore, when the debtor goes bankrupt, acts that damage the interests of
creditors occur in large numbers. UNCITRAL hopes that its model law project will help
maximize the value of the debtor ’s property and facilitate mutual cooperation among courts in
various countries.
Through the efforts of the working group, UNCITRAL has formed a draft text of the model
law on cross border insolvency. At the 30th session on May 30, 1997, UNCITRAL adopted the
official text of the Model Law on Transnational Insolvency. 184 In addition to the preamble, the
official text of the model law includes 5 chapters and 32 articles. 185 The model law mentioned in
the preamble that the purpose of this law is to provide an effective mechanism for handling
transnational bankruptcy cases to promote the realization of the five goals. 186 That is,
cooperation between domestic courts, foreign courts and other competent agencies in
transnational bankruptcy cases; greater legal certainty in trade and investment; fair and effective
implementation of cross-border insolvency administration, which indeed protects the interests of
all creditors and other interested parties, including the debtor; protection of the debtor's property
and maximization of its value; and rescue of financially troubled enterprises, thereby protecting

184
United Nations Commission on International Trade Law: Model Law on Cross-Border Insolvency. International
Legal Materials. Vol.XXXVL. No.5. Sep 1997. P1389-1398.
185
United Nations. UNCITRAL Model Law on Cross-Border Insolvency with Guide to Enactment and
Interpretation. New York. 2014.
186
United Nations. UNCITRAL Model Law on Cross-Border Insolvency. 30 May 1997. Preamble.

214

investment and maintaining employment. 187 It can be seen that the purpose of the Model Law is
broader and the interests protected are more comprehensive. In addition, the Model Law
mentions the issue of corporate salvation, which reflects the development trend of modern
bankruptcy law.
The Model Law applies to the following situations: foreign courts or foreign bankruptcy
administrators seek the assistance of national courts on matters relating to foreign proceedings;
bankruptcy proceedings initiated in the country seek the assistance of foreign courts; and
simultaneously conducts foreign proceedings against the same debtor and National procedures
and coordination of foreign creditors or other interested parties when they intend to request
initiation of bankruptcy proceedings in the country or participation in national bankruptcy
proceedings. 188
The scope of application of the Model Law basically covers various situations in which
parties seek assistance in transnational bankruptcy cases, so the content is relatively
comprehensive. The Model Law makes an exclusive provision on the scope of its application,
that is, if the bankruptcy of these institutions should be subject to special jurisdiction in the
country, this law does not apply to bankruptcy cases where the debtor is a bank or insurance
company. 189 This exclusion provision involves institutional debtors such as banks, insurance
companies, and investment companies. The reason for this exclusion is that, according to some
domestic legislation, the bankruptcy of these financial institutions does not fall within the
jurisdiction of general bankruptcy laws, but these institutions are subject to another special law
or competent authority. For example, bank liquidation is usually carried out in a special
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administrative environment and is not subject to general bankruptcy legislation. At this stage,
however, this exclusionary provision of the Model Law is not appropriate because some of the
larger cross-border bankruptcy cases involve banks. Large banks are increasingly becoming
subsidiaries of large trading companies. It is very important to recognize the bankruptcy
procedure of such banks for maximizing the value of bankruptcy property.
Under the model law, the foreign bankruptcy administrator has the right to apply directly to
the domestic court. 190 The purpose of this article is to allow foreign bankruptcy administrators to
directly intervene in court procedures in their own country, thereby eliminating the need for
formal procedures such as diplomacy or consular channels for foreign bankruptcy administrators.
However, the fact that a foreign representative files an application with a court in domestic
country shall not cause the foreign assets and affairs of the foreign representative or the debtor to
be subject to the jurisdiction of the court in domestic country for any reason other than the
application 191 The purpose of this provision is to ensure that national courts cannot exercise
jurisdiction over the debtor ’s entire property solely on the ground that the foreign bankruptcy
administrator filed an application for recognition of foreign proceedings.
There are two ways for foreign bankruptcy administrators to intervene in State courts. 192
First, if the conditions for initiating proceedings under domestic law are met, the foreign
bankruptcy administrator can apply to start an insolvency proceeding in accordance with the
domestic insolvency law. 193 Secondly, after the foreign proceedings are recognized, the foreign
bankruptcy administrator has the right to participate in the proceedings against the debtor in the
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country under the domestic bankruptcy law. 194 This means that a foreign bankruptcy
administrator can apply for a new bankruptcy process in the country or the bankruptcy
administrator can participate in a bankruptcy process already started in the country. 195 This
approach could avoid time-consuming, laborious, and unforeseen connections. With some
exceptions, foreign creditors have the same rights as domestic creditors in applying for
commencement and participation in domestic insolvency proceedings in accordance with their
own insolvency laws. 196 This rule reflects the principle of equality for all creditors. In addition,
when the court issues a notice to creditors in the domestic country, such notice should also be
sent to other known creditors whose address is not in the country. 197 Furthermore, such notices
shall be given to foreign creditors one by one, unless the court considers that other notification
methods are more appropriate. 198 The Model Law also stipulates what should be included in the
notification. 199
The foreign bankruptcy administrator may apply to the court for recognition of the foreign
proceedings and his appointment under that proceeding. 200 In general, recognized foreign
procedures include foreign main bankruptcy proceedings and foreign non-main bankruptcy
proceedings. 201 Once the foreign main procedure is recognized, the following consequences will
occur: suspension of the commencement or continuation of individual acts and procedures
against the debtor's property, rights and debts, suspension of execution against the debtor's
property, termination of any disposition of the debtor's property. 202 In order to simplify the

Id. Article 12.
Id.
196
Id. Article 13.
197
Id. Article 14.
198
Id.
199
Id.
200
Id. Article 15.
201
Id. Article 17.
202
Id. Article 20.
194
195

217

recognition process, the Model Law stipulates that documents submitted to support an
application for recognition need not go through notarization or other similar procedures. 203 An
application for recognition of a foreign proceeding shall be decided upon at the earliest possible
time. 204
The content of the model law on judicial cooperation enables a court of a state not only to
cooperate with foreign courts in the administration of the debtor's affairs, but also to apply to
foreign courts for assistance. In the absence of such legislation, although courts in some
countries may exercise their inherent discretion to cooperate, courts in most countries will
encounter some obstacles or risks regardless of their attitude towards providing cross-border
insolvency cooperation. The Model Law provides clear provisions on this issue. The Model Law
provides that judges of courts of various countries that try transnational bankruptcy cases can
contact each other to request information on bankruptcy proceedings. 205 This connection is very
important, especially for clarifying some conflicting claims declarations, understanding the
progress of foreign procedures, obtaining an interpretation of foreign bankruptcy laws, and
taking joint measures to resolve related issues. The form of cooperation provided by the Model
Law includes cooperation through persons or institutions appointed by the court, cooperation
through information contact, coordinated management and supervision of the debtor ’s property
and affairs, implementation of agreements on the coordination procedures agreed by the court,
and coordination of parallel procedures concerning the same debtor. 206
The Model Law also considers that in the case of transnational bankruptcy, concurrent
bankruptcy proceedings can be initiated to deal with related issues,which involves the
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distribution of jurisdiction and the coordination between procedures. 207 This is a problem that is
difficult to coordinate in the field of transnational bankruptcy. 208 The coordination provisions of
the model law are that, after recognition of the main proceedings of a foreign state, if the debtors
own property in their own country, the courts of their own country have jurisdiction over the
debtor to commence insolvency proceedings in their own country 209 However, the effectiveness
of the procedure is limited to the debtor ’s property in the country. 210
In formulating the Model Law on Cross-Border Insolvency, UNCITRAL has extensively
drawn on the experience of various conventions and model laws that coordinate cross-border
insolvency issues. For example, the Istanbul Convention of the European Council in 1990, the
Nordic Bankruptcy Convention of 1933, the Montevideo Treaty of 1889 and 1940, MIICA, and
domestic legislation of Australia, Germany, Switzerland, the United Kingdom, and the United
States. 211 Therefore, the content of the model law reflects the latest achievements in this field,
which is in line with the development trend of solving the problem of cross-border insolvency. 212
The form of the model law is also easy to be accepted by all countries. 213
5.1.2.3

Effect of the model law method

The Model International Insolvency Cooperation Act (MIICA) advocates the spirit of crossborder bankruptcy cooperation and promotes the ultimate goal of universalism, which is in line
with the historical trend and the economic needs of the time. Unfortunately, the content of
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MIICA has not been adopted by many countries. Taking the United States as an example,
although the auxiliary procedures in MIICA are very similar to the content of Section 304 of the
Bankruptcy Law, the Bankruptcy Law 304 does not stipulate the factors that should be
considered when the US courts provide assistance. European countries also adopt a wait-and-see
attitude. Some countries of the civil law system find that the auxiliary procedures are
incompatible with their legal systems, so it is difficult for these continental countries to make a
decision. Those countries that require support for their creditors and their economic interests in
their legal and policy systems cannot accept MIICA's radical approach.
This article believes that the actual function of the model law method cannot be negatively
evaluated based solely on the number of adopting countries. There are many factors that affect
the adoption of the model law in many countries, which may be due to the content of the model
law itself is too advanced, too simple and lack of operability, or the influence of legal and non
legal factors within a country. Although these problems do exist in the content of MIICA, its
value in the legal unification of cross-border bankruptcy cooperation cannot be denied. Whether
the model law exerts its role of legal unification, in addition to the evaluation criteria of the
number of adopting countries, it should also be judged from the following three aspects. First,
whether MIICA reflects the international or domestic legislative direction has become an
important frame of reference for legislation and judicial practice. 214 Second, whether MIICA
attracts the attention and participation of many countries, promotes the unification of legal
knowledge in related fields, and lays a good foundation for further legal unification. 215 Third,
whether the international community has paid attention to this field and caused relevant research
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during the process and completion of the establishment of the model law. 216 If analyzed from
these perspectives, the actual function of MIICA in the unification of cross-border insolvency
cooperation laws can not be denied and MIICA has played a positive role. Since the completion
of MIICA, the international community's legislative, judicial, and academic communities have
paid attention to cross-border insolvency cooperation issues. These attention promoted
cooperation between countries and regions in cross-border insolvency cases. The spirit of
cooperation in cross-border insolvency in MIICA is the most important value in the unification
of laws.
The implementation effect of the United Nations Model Law on cross border insolvency is
better than MIICA. For example, in 2005, the Bankruptcy Law was reformed in the United
States. 217 The US Bankruptcy Code formally adopts the Model Law as an auxiliary procedure in
Chapter 15. Chapter 15 of the United States Bankruptcy Code tries to keep the structure and
content consistent with the Model Law. 218 Legislators of US bankruptcy law believe that
applying a legal concept that is globally acceptable is more important than the convenience of a
country ’s understanding and application. 219 Therefore, the U.S. reform of cross-border
insolvency law has played an important role in promoting the model law.
In addition, some countries have partially adopted the UNCITRAL model law such as
Japan, Canada, Germany, and Spain. There are also a number of countries that have shown a
strong interest in the model law and even an intention to adopt it. For example, in November
2000, the British Parliament authorized the government to adopt the model law in the domestic
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law of the United Kingdom. 220 The New Zealand Law Commission proposed the adoption of the
model law in 1999, but the process of cross-border insolvency legislation has been delayed by
the reform of New Zealand's domestic insolvency law. 221 In 2004, a proposal to adopt the model
law was submitted to Parliament. Australia has also been considering the application of the
Model Law. 222 In 2002, the Australian Government proposed a motion to adopt the Model
Law. 223 In addition, Argentina, Latvia and India in Asia are also considering adopting the model
law. 224 The scope of application of the Model Law has a tendency to expand.
A bankruptcy case is often closely related to a country ’s public policy, legal culture, social
system, and political objectives. Therefore, international coordination in the field of cross-border
bankruptcy faces many difficulties and obstacles. As a model of the cross-border insolvency
cooperation law, the Model Law has been paid more and more attention by many countries. The
model law has played and will continue to play an active role in the unification of cross-border
insolvency laws. However, the function of the UN Model Law on Cross-Border Insolvency can
not be exaggerated blindly, just as the effect of MIICA on the unification of cross-border
insolvency laws cannot be treated negatively.
5.1.2.4

Conclusion

Committee J believes that in order to achieve international cooperation and coordination in
the field of cross-border insolvency, first of all, the domestic laws of all countries should be
roughly unified, and then on this basis, a bilateral treaty and a unified international convention
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should be concluded. For these reasons, Committee J drafted the Model International Insolvency
Cooperation Act (MIICA), which aims to clarify the main concepts adopted by some countries in
the practice of bankruptcy and develop a set of uniformity applicable to these main concepts of
Regulations. The concepts involved in MIICA mainly include invalid pre-bankruptcy
transactions, priority, recognition of foreign bankruptcy administrators, bankruptcy trustee ’s
right to investigate, bankruptcy standards, and pending contracts. Based on the content of model
law, Committee J's Model Law on Bankruptcy Cooperation has more detailed issues and more
substantive provisions than the UNCITRAL Model Law.
Although the UNCITRAL Model Law on cross border insolvency formulated by the United
Nations Commission on International Trade Law in 1997 is not binding, it has a good effect. The
Model Law provides countries with a legislative framework that relies on individual countries to
change their national legislation. 225 This framework mainly includes the judicial cooperation of
cross-border insolvency, how the foreign insolvency representative obtains assistance in the
court of a country, and the relief provided by the local court to the foreign insolvency
proceedings. 226 Through the efforts of the four sessions of the working group on insolvency, the
International Trade Law Commission finally formed a draft text on the Transnational Bankruptcy
Model Law. 227 At the 30th session on May 30, 1997, the International Trade Law Commission
adopted the official text of the Transnational Bankruptcy Model Law. 228
As some scholars have mentioned, the model law refers to regional conventions and the
experience of national legislation on the coordination of cross-border insolvency issues, which is
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in line with the development trend of solving cross-border insolvency issues. Although the model
law does not appear in the form of a convention and does not have any coercive force on all
countries, its impact and actual effect are significant.
5.1.3
5.1.3.1

Supranational Law Method

The characteristics and basis of supranational law——
an analysis based on EU law

Supranational law is a legal term derived from the evolution of the EU and EC laws. 229 It is
the reflection of supranational nature in EU law in legal terms. 230
In the past, the EU was the most integrated community among all existing economic
communities. The frequent economic exchanges have promoted the formation and development
of EC law. 231 Generally, EU law includes two parts which are EU basic law and EU derived
law. 232 EU law mainly refers to the basic treaties concluded by member states for the
establishment of the EU. 233 EU derivative law refers to various legal norms formulated by
various EU institutions in accordance with basic treaties. 234 It includes five legal measures: rules,
directives, decisions, opinions and suggestions, among which the first three are binding legal
sources. 235
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The binding EU derivative law has two notable features. First, the enacting subject has
legislative autonomy. 236 These derived laws are made independently by the EU’s legislative and
decision-making bodies. 237 Among these institutions, except that the Council of the European
Union is composed of representatives of member states, the Commission, the Parliament and the
European Court are independent of the member states. 238 The Committee, the Parliament and the
European Court do not represent any country. 239 Although the Council can adopt a one-vote veto
in certain areas, this is not the whole of EU law because the Commission, Parliament and the
European Court play a considerable role in the legislative process. 240 In this respect, EU
derivative laws are usually made directly by institutions independent of member states. Second,
the EU derivative law has direct applicability and compulsory binding force. 241 According to the
provisions of the European Community Treaty, the rules are binding and apply directly to all
member states. 242 This direct applicability and binding is important. It effectively guarantees the
unification of EU law and European community treatment is an integral part of the laws of
Member States, which has universal effect in the whole EU.
Although EU law cannot be arbitrarily equated with supranational law, it is undeniable that
there is a part of EU law, especially in the field where member states have a common market,
which has the nature of transcending national countries. 243 It is neither different from
international law nor general domestic law, but a community law or supranational law with
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supranational character. 244 Based on the analysis of supranationality expressed in EU law, this
article attempts to summarize the three main characteristics of supranational law: (1) The
emergence of supranational law is based on the transfer of legislative sovereignty by a member
state to a mechanism with supranationality; (2) The enactment of laws is an independent
legislative process of an institution with unified legislative power in accordance with its own
legislative procedures; (3) From the perspective of effectiveness, it does not require approval by
member states and directly produces direct binding force in member states.
In October 1997, the EU countries signed the Amsterdam Treaty. 245 In the decision-making
process, the Amsterdam Treaty stipulates two steps. During the transitional period of 5 years
after its entry into force, member states can still propose the right of making rules with the
Council of the European Union in this field. 246 After five years, the right will be lost and the
power of unifying private international law will be completely transferred by Member States to
the European community. 247 After the entry into force of the Treaty of Nice, the joint decisionmaking procedure adopted by the Council has accelerated and simplified the unified decisionmaking procedure for private international law in the European Union. 248
The Treaty of Amsterdam marks a new stage in the process of the unification of private
international law in the EU. The unification of supranational laws has entered the stage of
unification of private international law and has played an important role. In the two years after
the entry into force of the Treaty of Amsterdam, it has successfully transformed many
international private law conventions that have been signed but have not been able to enter into
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force in the past into EU rules to produce practical effects. The EC on insolvency proceedings is
one of the results of the unification of private international law in the form of rules after the
Amsterdam Treaty came into force. The substance of EC on Insolvency Proceedings is basically
the same as the 1995 European Union Convention On Insolvency Proceedings. This is an
important feature of historical significance in the process of unification of EU cross-border
bankruptcy.
5.1.3.2

Successful example of the unified method of
supranational law

The establishment of a free, safe and fair common market has always been the main goal
pursued by EU law. Bankruptcy is also a factor that must be considered to achieve this goal.
Europeans realized a long time ago that the normal operation of the unified market requires that
cross-border insolvency proceedings should operate effectively. The realization of this goal must
depend on close judicial cooperation. In the past, the European Union has been working hard to
establish a legal framework in which the insolvency proceedings of any EU member state can be
recognized and enforced by all other member states, but it has been repeatedly frustrated in the
process of establishing a unified legal framework through the treaty method. The entry into force
of the Amsterdam Treaty in 1999 gave the European Union Council the unified legislative power
to take direct measures in the field of civil judicial cooperation. In this context, the regulation on
Insolvency Proceedings was finally adopted on May 29, 2000 and came into force on May 31,
2002. It is directly applicable in the territory of other member countries except Denmark.
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The scope of application of the EC regulation on insolvency proceedings is limited. In
addition to the geographically applicable restrictions, the EC regulation on insolvency
proceedings also set limits on the scope of its applicable bankruptcy proceedings. According to
the provisions of EC regulation on insolvency proceedings, EC regulation on insolvency
proceedings only applies to the bankruptcy proceedings of the debtor whose main interest center
is located within the EU. 250 This provision actually excludes the application of some bankruptcy
proceedings law that have certain property interests with EU member states. In fact, a debtor
may indeed have substantial contact with one or several member states, but if its main interest
center is not in any member state, then this bankruptcy procedure is not within the scope of the
EC regulation on insolvency proceedings. Under these situations, no matter it is a question of
jurisdiction, a choice of law, or an extraterritorial recognition and enforcement of insolvency
proceedings, the laws of the member country are applicable. Furthermore, In addition, the EU is
also preparing to formulate a unified policy for the insurance, financial services, and investment
industries because the EU already has relevant EU directives regulating the bankruptcy of these
special industries. 251 Therefore, the EC regulation on insolvency proceedings excludes special
breaking procedures involving insurance undertakings, credit institutions, and investment
companies that provide funds or guarantees to third parties in a negative manner.
The basic objective of the EC regulation on insolvency proceedings is to ensure the normal
operation of the market within the EU, to ensure that individuals and enterprises whose debtor's
main interest center is located in any member state can enjoy the freedom given by the rules, and
to ensure that they can engage in cross-border activities and will not suffer discrimination in the
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corresponding cross-border bankruptcy cases. 252 Moreover, the EC regulation on insolvency
proceedings’ legislative purpose is to enable cross-border insolvency proceedings to operate
efficiently. 253 No matter in which member state the insolvency proceedings are commenced, it is
necessary to manage, collect and cooperate effectively with the debtor's property for the benefit
of all creditors. 254 The main goal of the EC regulation on insolvency proceedings is to fully abide
by the principle of creditor equality. The actual disadvantages faced by creditors in participating
in foreign insolvency proceedings should be minimized in the proceedings governed by EU law.
Based on this legislative objective, the EC regulation on insolvency proceedings has
designed a complete cross-border bankruptcy cooperation mechanism.
The EC regulation on insolvency proceedings first determined the jurisdiction rules of a
main bankruptcy proceeding. The court in the place where the debtor's comi is located has the
right to commence a major insolvency proceeding, which can be recognized and assisted
immediately, automatically and generally in other member states without any other
formalities. 255 The bankruptcy administrator appointed by the transnational bankruptcy
proceedings can take quick and convenient measures to exercise the right to uniformly manage
and control the bankruptcy property in other member states, including the transfer of the
debtor ’s property. 256 This kind of recognition is not subject to any restrictions unless the
recognition or enforcement will obviously violate the public policies of the member states. 257
The EC regulation on insolvency proceedings insists that the recognition of judgments by
member states' courts should be based on mutual trust, so the decision to refuse recognition
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should be minimized. This is to achieve a unified and effective management of the bankrupt
debtor ’s property, which is the goal of universalism. However, a fact that cannot be ignored is
that even in a highly integrated community such as the EU, the domestic bankruptcy laws of the
member states are very different in some respects and difficult to reconcile. This has become a
major obstacle to cross-border bankruptcy cooperation. Therefore, the EC regulation on
insolvency proceedings has shown some flexibility in pursuing the goal of universalism, which is
to allow the establishment of a territorial (secondary) bankruptcy process with the effect limited
to the debtor ’s place of business in the debtor ’s place of business to protect those in the
territorial process. 258 This is actually a compromise between pragmatism and universalism. 259 In
addition, in order to resolve the uncertainty brought by the differences in bankruptcy laws of
various countries to the legal expectations of creditors, the EC regulation on insolvency
proceedings has formulated a relatively complete set of applicable laws. 260 That is to apply the
general rules of the national law to break the court proceedings and several exceptions to the
illegal law application to resolve the legal conflicts caused by the differences in the bankruptcy
laws of the member states. 261
In cross-border bankruptcy, the objective position of domestic and foreign creditors is
inherently unequal. When foreign creditors participate in the local bankruptcy proceedings, they
are inevitably subject to many limitations in terms of language, distance and time and are at a
clear disadvantage. In this regard, the EC regulation on insolvency proceedings tries to provide
convenience for foreign creditors in terms of claims declaration, access to information for
creditors, and even language. There is also a problem related to the interests of creditors. Since

Id. Article 4-Article 15.
Id.
260
Id.
261
Id.
258
259

230

the creditors are allowed to declare their claims in the simultaneous bankruptcy proceedings, it is
inevitable that a certain creditor will be paid at the same time or even repeatedly in multiple
proceedings, which is also an important factor endangering the equal distribution of creditors.
Therefore, the rule establishes the principle of property confusion. These systems are to protect
the realization of the ultimate goal of creditor equality.
The reason why the EC regulation on insolvency proceedings can achieve the uniform
effect of the cross-border insolvency law in the EU comes from the principle of the maximum
effect of the EU law. 262 The core content of the principle of maximum effectiveness is that the
laws of the European Union are directly applicable to all member states. 263 The principle of
maximum effectiveness applies not only to the basic treaties on which the European Union was
established, but also to the EU law that generates legal coercion under these treaties. 264 Although
the different forms of expression of these laws can be decisions, directives or rules, they all have
the effect of universal application. The main task of each member state is to ensure that the legal
effects required by the EC regulation on insolvency proceedings are respected and fully
implemented. Moreover, each member state should ensure that the EC regulation on insolvency
proceedings apply to the entire domestic legal system. EU / EC treaties provide procedures to
hold member states in breach of this obligation liable.
In addition, in order to ensure that EU legislative matters are supported by the real and
effective support of most countries, EU legislative matters will not be hindered by the opposition
of some member states to the measure. 265 Therefore, unilateral actions by member states cannot
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change the effectiveness of the Annex. 266 At the same time, no single country can prevent the
proposed amendment from taking effect by voting against it. 267 The effectiveness of the Rules is
guaranteed.
5.1.3.3

The effect of EC regulation on insolvency proceedings

This article believes that the effect of the EC regulation on insolvency proceedings in the
unification of cross-border insolvency laws has both negative and positive effects.
Through the analysis of the regulation on insolvency proceedings, the regulation on
insolvency proceedings replace the treaty method with the legislative form of supranational law,
which produces the direct application effect and the highest effect in the EU, that is to say, the
cross-border bankruptcy cooperation law of each member country is unified within the EU
(except Denmark). In terms of structure and content, the EC regulation on insolvency
proceedings constitute a complete legal system including jurisdiction, application of law,
recognition and assistance of insolvency proceedings, and foreign creditor protection systems. In
terms of legislative goals, the EC regulation on insolvency proceedings tries to ensure the
effectiveness of the universalism of the main program, but the EC regulation on insolvency
proceedings has shown some flexibility in the pursuit of this goal. The EC regulation on
insolvency proceedings designed a mechanism of coexistence and close cooperation between
main proceeding and secondary proceeding. As stated in the preamble of the EC regulation on
insolvency proceedings, it is necessary to provide an effective and efficient legal framework for
cross-border insolvency cooperation within the EU. The success of the EC regulation on
insolvency proceedings in terms of structure, content, and effectiveness has been recognized by
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the legal profession. British bankruptcy jurist Fletcher believes that in terms of creating
internationally applicable norms in multiple countries, the EC regulation on insolvency
proceedings is considered to be the most important achievement so far. 268 Perhaps because of
this, more than 20 cases have been adjudicated according to the EC regulation on insolvency
proceedings in the first year of its entry into force, which shows its positive role in the legal
practice of cross-border insolvency in the EU. 269 The EC regulation on insolvency proceedings
have achieved the unification of cross-border insolvency cooperation legislation within the EU
and played an important role in practice. Therefore, this is the positive aspect of the EC
regulation on insolvency proceedings.
In addition, the positive aspects of the EC regulation on insolvency proceedings also have
an important impact on the domestic cross-border insolvency laws of Member States. European
scholars call the years after the EC regulation on insolvency proceedings come into force as the
achievement years of cross-border insolvency law, especially in 2002 and 2003, EU member
states such as Austria, Poland, Germany, Spain and so on legislated or revised their domestic
cross-border insolvency law. These legislative activities are affected by the EC regulation on
insolvency proceedings to varying degrees. Take Germany and Spain as examples. After the EC
regulation on insolvency proceedings came into effect, Germany revised the German
International Insolvency Law and the law took effect on March 20, 2003. 270 In German
International Insolvency Law, Chapter XI is added separately to make comprehensive provisions
on cross-border bankruptcy procedure. 271 Although there are differences with the rules in
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adjusting the formal elements of mutual recognition and enforcement of court bankruptcy
judgment and the scope of application, the sixth chapter of the new German insolvency law is
consistent with the EC regulation on insolvency proceedings to a considerable extent. 272 The new
Spanish insolvency law came into effect on July 9, 2003. 273 The IX of the Spanish insolvency
law is about cross-border bankruptcy. 274 It involves cross-border insolvency jurisdiction and
private international law issues related to insolvency. Spanish insolvency law includes legal
selection norms, the relationship between the main and territorial procedures and their respective
effectiveness, recognition of foreign bankruptcy proceedings, the status of foreign liquidators
and foreign representatives. 275 These provisions largely incorporate the content of the EU
bankruptcy rules. 276
Nevertheless, the limitations of the EC regulation on insolvency proceedings in the process
of unification cannot be denied. According to the EC regulation on insolvency proceedings, it
only applies to the bankruptcy proceedings of the debtor whose main interest center is located in
the EU, so it is only bound by the EU member states. This means that when the debtor ’s main
center of interest is not within the EU, cross-border insolvency cooperation is still dominated by
the domestic laws of each country. The limitation of the scope of application of the EC
regulation on insolvency proceedings is its negative effect.
5.1.3.4

Conclusion

On May 29, 2000, the European Parliament was consulted by the Council of the European
Union and adopted the first rule on insolvency proceedings based on the Amsterdam Treaty,
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which is the EC regulation on insolvency proceedings. The promulgation of EC regulation on
insolvency proceedings not only makes EU member states take a key step in the unification of
private international law in bankruptcy procedure, but also it is the first achievement after the
significant reform of EU’s unified international private law. In terms of content, the EC
regulation on insolvency proceedings is basically the same as the 1995 European Convention on
insolvency proceedings except that the EC regulation on insolvency proceedings does not
provide for the interpretation power of the European Court of Justice. In 2000 EC regulation on
insolvency proceedings applied directly to all EU member states except Denmark, and applied
directly within the territory of other member states except Denmark. The EC regulation on
insolvency proceedings is divided into 33 articles in the preassemble, 47 chapters in 5 chapters
and 3 annex. The main body consists of five chapters which include general rules, recognition of
bankruptcy proceedings, subordinate bankruptcy proceedings, notification to creditors, and
creditor's claims, transitional clauses and final clauses. In the general part, the scope of
application, the definition of some terms, the international jurisdiction and the applicable law of
the EU Bankruptcy Procedure Rules 2000 are specified.
The EC regulation on insolvency proceedings allows secondary bankruptcy proceedings to
begin under certain conditions, so the EC regulation on insolvency proceedings reconciles the
contradiction between universalism and territorialism in the effectiveness of bankruptcy
proceedings. At the same time, the EC regulation on insolvency proceedings simplifies crossborder insolvency proceedings by expanding the general effectiveness of the main insolvency
proceedings, restricting the commencement of territorial insolvency proceedings, emphasizing
cooperation between the main insolvency proceedings and subordinate insolvency proceedings,
and cooperation between administrators and courts of EU Member States, so the EC regulation
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on insolvency proceedings simplified the cross-border insolvency proceedings and improved the
effectiveness and efficiency of the cross-border insolvency proceedings. However, in 2000, the
EC regulation on insolvency proceedings gave up efforts to unify the substantive bankruptcy
law, which was limited to the unification of conflict law, and recognition and enforcement of
judgments.
5.1.4

The comparison and choice of the unification methods of
cross border bankruptcy law

Historically, regarding the process of unification of cross-border insolvency laws, treaties, a
traditional method of unifying private international law, have repeatedly suffered setbacks in this
field. From the late 20th century to the beginning of the 21st century, in the process of
unification of cross-border insolvency laws, two methods emerged that are the model law
method and the supranational law method. However, until now, all methods have their defects.
5.1.4.1

Comparative Analysis of Treaty Method and Model
Law Method

As a traditional method of unifying private international law, the treaty has three
outstanding features. 1. Clarity of the treaty. First, the content is clear. A treaty that unifies
private international law is formed in written form through strict procedures such as the
formulation, signing, and approval of the treaty. The content of the unified law can be
determined from the text of the treaty. Second, the scope is clear. The jurisdiction in which the
treaty will be unified can also be determined when the treaty enters into force. Finally, the effect
is clear. Any member who signs a treaty is bound by it and must fulfill its obligations, otherwise
the member will bear corresponding responsibilities. From this perspective, the treaty method
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can effectively achieve the goal of unification of private international law within a certain range.
2. The integrity of the treaty. Generally, the contracting parties can only fully accept the binding
force of the treaty, not only a part of the treaty. In addition, the procedures for entry into force
and amendment of the treaty are strict. Of course, the contracting parties can use the method of
reservations to overcome the integrity of the treaty, but this method is greatly restricted,
especially in the field of international trade, which usually prohibits reservations or allows only
very few reservations. 3. The treaty is controlled by contracting parties. This feature is mainly
manifested in two aspects. First of all, the formulation of a treaty is a constant collision of
interests and opinions of various countries. The negotiation of a treaty is usually a long process
of bargaining and mutual compromise. The result is likely to deviate from the original intention
of the treaty or be forced to abandon certain contents because of inconsistency and lose the
original integrity. Eventually, the treaty could not be made. Second, from the perspective of the
entry into force of the treaty, unlike domestic law, the formulation and entry into force of the
treaty are two different steps. When the treaty is adopted, it still needs ratification by the parties.
This process is still under the control of the Contracting State. Unratified treaties are affected and
constrained by legal and non-legal factors from various countries. Therefore, even after a long
period of negotiation and compromise, the treaty may still fail to take effect for various reasons.
The nature of the treaty determines that this method of legal unification is likely to exhibit timeconsuming, incomplete content and unpredictable results of final validity.
As a new method of unifying private international law, the model law has three
characteristics. 1.The openness and flexibility of the model law. One of the most basic
characteristics of the Model Law is that it is open to all countries in the world. The model law
provides a model for domestic legislation and amendments to laws in countries around the world.
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On the other hand, the model law also gives the adopting country the space to decide whether to
adopt it in whole or in part and allows countries to modify the content of the model law.
However, in order to ensure the uniformity and harmonization of laws, the model law-making
bodies usually recommend that states make as few changes as possible when adopting the model
law. 2. The model law does not require the immediate effect of legal unification. The model law
fully takes into account the differences and diversification of various subjects in the international
community. Furthermore, the model law recognizes the differences in legal traditions and
cultures of various countries. The model law is more based on the demonstrative power of the
law than the pursuit of coercive force. It does not rely on the coercive force of the state and
society to achieve effectiveness, but it is accepted by all countries by its own persuasive power.
3. The content of the model law is advanced. The makers of the model law are mostly
organizations or institutions with authority in a certain field. The members who formulate the
model law are also the most influential judges, scholars, or practitioners with rich experience in
the field, so the quality of the model law is guaranteed to a certain extent. In addition, the Model
Law does not need to compromise with the parties in order to be effective immediately. It can
put aside concerns to consider what is the best way to solve the problem, which has contributed
to the advanced nature of its content to a certain extent. Advanced is not radical. In order to be
easily accepted by countries, the model law usually proposes a compromise solution.
Based on the above analysis of the characteristics of the treaty method and the model
method, these two methods are independent and complementary. The treaty method takes the
certainty and security of law as its basic value goal. The treaty method pursues the certainty of
legal content and effectiveness. Private international law treaties need to undergo strict
procedures such as the formulation, signing, and approval of treaties to unify the domestic laws
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of all countries. Once a country signs a private international law treaty, it must strictly abide by
its provisions and perform its international obligations, otherwise it will bear corresponding
international responsibilities. If the parties want to unilaterally change the content of the treaty,
the contracting parties can only adopt the treaty reservation system, but in fact, the reservation of
the treaty is greatly restricted, especially in the field of commercial trade law, which usually
restricts or even prohibits reservations. The goals of legal certainty and stability pursued by the
treaty are close to domestic law, but they do not have the legislative power in other countries’
domestic law. The formulation and entry into force of the treaty are always under the control of
sovereign states. It is very difficult for those sovereign states with many differences in social and
political systems, economic development levels, and legal and cultural traditions to reach
consensus in a certain area. This explains why the unification of the cross-border insolvency law
by the treaty approach has only succeeded in a few countries with a close relationship. The
characteristics of the treaty method determine its lack of legal flexibility and openness, which is
not suitable for the goal of legal unification. Nevertheless, the model law shows its own
advantages in this flexibility and it does not pursue the goal of immediate legal unification.
States may adopt the model law in whole or in part in accordance with their own needs.
Moreover, it is also possible to modify the model law without international responsibility, so as
to attract more countries to accept and adopt the model law. While the model law method exerts
its advantages of flexibility and openness in the process of legal unification, the model law also
detracts from the unified function of the law to a certain extent. This defect is precisely the
advantage of the treaty method.
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5.1.4.2

The value and limitations of supranational law

Although the treaty method and the model law method have different values and specific
characteristics in the process of unifying private international law, their similarity cannot be
ignored. On the one hand, both the treaty method and the model law are multilaterally
coordinated methods in nature and their effectiveness is restricted to varying degrees by national
sovereignty. However, on the other hand, since national sovereignty is still the basic element of
international relations worldwide, which will not change in the foreseeable future, the treaty
method and model law method are still important tools for the unification of laws on a global
scale. The commonality between these two aspects is precisely the value and limitations of the
supranational law method.
The history of the unification of private international law shows that the multilateral
coordination method is under the control of the state to varying degrees. Moreover, the
multilateral coordination method does not have its own relative sovereignty, so there are
deficiencies in the efficiency and effectiveness of legal unification. As a result, supranational law
was developed on the basis of the multilateral coordination system.
The biggest advantage of supranational law compared with other two methods of unification
is that it can achieve a kind of effect similar to domestic law in an integrated region such as the
European Union. On the one hand, supranational law does not have to be ratified by a
contracting state to be effective as a treaty does and it does not lack the mandatory binding force
on countries like the model law. On the other hand, once the supranational law is enacted, it has
full binding force. The supranational law neither permits reservation nor modification. Therefore,
the certainty and testability of the supranational method in the unification of private international
law is better than the other two methods.
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The advantage of the supranational law method in the uniformity of laws actually comes
from the sovereign transfer of countries. Relevant countries put legislative powers in certain
fields into a common mechanism. In these specific fields, this mechanism is like a country
exercising legislative activities. Such activities are more in line with the principle of efficiency
than multilateral coordination methods and the effect of unification is more obvious.
It should be noted, however, that the high effectiveness of the supranational approach in
unification comes at the expense of the limitations of its scope of application. At present,
supranational law only works in the highly integrated community of the EU. Although the
integration mechanism is the most efficient and the lowest transaction cost international
consultation mechanism, it is not all countries are willing or able to choose. Integration is closer
to internalization than general policy coordination. Therefore, only after the externality has
developed to a certain degree, the country realizes that certain political, economic, and security
issues cannot be resolved by national means alone. Under these situations, these countries will
transfer their political, economic, and legislative sovereignty to a supranational mechanism.
Therefore, the scope of application of supranational laws is limited.
5.1.4.3

Conclusion

The resolution of the cross-border insolvency problem cannot be achieved by the
independent legislation of any country because no country can impose its own rules for solving
legal problems on other sovereign countries. The goal of the unification of cross-border
insolvency law is to achieve fair, efficient and predictable cross-border insolvency proceedings
in a global way through cooperation.
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For hundreds of years, people have been exploring and trying to unify cross-border
bankruptcy laws. In the historical process, three methods have emerged: the treaty method, the
model law method and the supranational law method.
As a traditional legal means of unifying private international law, the treaty method has the
longest history of unifying cross-border insolvency law, but it is not ideal from the perspective of
unifying effect. Most cross-border insolvency treaties are bilateral treaties. The number of
multilateral treaties is very small and only exists in some specific regions. Even in the European
community, treaties are very difficult to adopt and enter into force a cross-border insolvency
convention. The process of legal unification in the global scope by means of treaty has been
frustrated for many times. In addition, the process of promoting legal unification by means of
treaty is very slow. From the analysis of the characteristics of the treaty method, the treaty puts
forward high requirements for the certainty and security of law. However, due to the lack of
centralized legislative power, in the face of cross-border bankruptcy, which is a very fierce field
related to the economic, social interests and legal conflicts of various countries, the scope of its
unified effect is bound to be very limited. The treaty method is in trouble in unifying the crossborder insolvency law, so people are forced to explore new methods. The method of model law
came to the stage of history in the late last century. There are two main achievements in unifying
cross-border insolvency law by model law. The first is the Model Law on International
Bankruptcy Cooperation drafted by the J Committee of the International Bar Association. The
other is the Model Law on Cross-Border Insolvency adopted by the United Nations Commission
on International Trade Law, which is quite influential in the field of cross-border insolvency law.
The significance of the Model Law on International Bankruptcy Cooperation drafted by the J
Committee of the International Bar Association is to deepen the concept of cross-border
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bankruptcy cooperation and lay a conceptual foundation for the unification of future cooperation
legislation. The model law on cross-border insolvency adopted by the United Nations
Commission on International Trade Law more practically reflects the function of unifying the
cross-border insolvency law. Some countries have partly adopted the model law or have already
expressed their legislative intention to accept the model law, so the unified effect of the model
law will further expand. It is especially worth mentioning that these adopting countries and those
that are ready to accept the model law are no longer limited to the Americas and Europe, but also
include Asia, Africa and Oceania. This is an effect that the other two unified methods do not
have and are difficult to achieve. The effectiveness of the model law in the process of the
unification of cross-border insolvency law is related to its legislative quality, but mainly due to
its flexible and open characteristics. However, this characteristic of the model law also led to the
fact that its content was not fully accepted by the adoptive state or even changed on some basic
issues. Japan is an example of this situation. At this time, the unification of cross-border
bankruptcy would be in trouble because the treaty method lacks the flexibility and openness of
the law while ensuring the certainty and security and the pursuit of flexibility and openness of
the model law would inevitably come at the cost of the loss of the certainty and security of the
law. After considering the advantages and disadvantages of the treaty method and the model law
method, this paper believes that the model law is a better way to achieve the goal of unifying the
cross-border insolvency law in the global scope at this stage. Although some countries have
deleted or modified the content of the Model Law, it can, after all, surpass certain regions and
allow more countries to continue to accept it. However, the fatal weakness of the model law ’s
uncertainty in international legal coordination and harmonization cannot be avoided, so the final
realization of the unification of cross-border insolvency law still requires a treaty approach.
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At the beginning of this century, the entry into force of the EC Convention on Insolvency
Proceedings changed the fate of the unification of European cross-border insolvency laws. the
EC Convention on Insolvency Proceedings inherited the 1995 EC Convention on Insolvency
Proceedings in content and unified the cross-border bankruptcy law throughout the EU with the
effect of supranational law. However, as analyzed above, the emergence of supranational laws
needs to meet strict conditions. At present, its scope of application is very limited. The limitation
of the scope of application of the supranational law method determines that it cannot also
independently undertake the important task of unifying cross-border insolvency laws.
Each method has its value in a specific space and time. Moreover, each method exposes its
own limitations. For areas such as cross-border bankruptcy that have legal conflicts, cultural
conflicts, and public policy conflicts, the unification of laws requires a joint effort to complete.
1. Development Prospects of Transnational Bankruptcy Legislation
As a legal branch of private international law, the transnational bankruptcy legal system is
challenged by many factors. It is often difficult for countries with different legal traditions to
recognize each other ’s legal procedures. In fact, in the absence of a universal binding
Convention on cross-border insolvency, it is inevitable to achieve a cooperative, coordinated and
orderly legal framework on cross-border insolvency. Whether it is the bilateral treaties signed
between countries to solve the legal conflicts of cross-border insolvency, the specialized crossborder insolvency conventions that bring the cross-border insolvency issues into the scope of
adjustment, or directly adjust the cross-border insolvency issues, it is sufficient to be regarded as
the realization of various countries International harmonization efforts between bankruptcy laws.
Because the content of the value of law is rich and complex, different scholars have
different views. This leads to different views on the composition of the value system of law.
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However, there is no doubt that fairness and efficiency are the value of the debt settlement
system and the original intention of the bankruptcy legal system. The principle of fairness should
be the most important and basic value goal of balancing interests. The principle of efficiency
reflects substantial fairness. Both of them run through the whole bankruptcy law. Therefore, for
the legal system of cross-border bankruptcy, its goal should be reflected in respecting the
differences of domestic legislation, providing countries with a cooperative, coordinated, and
orderly legal framework. Eventually, the value of the bankruptcy property is maximized in
liquidation, the protection of creditors ’interests is maximized, the litigation costs of the parties
involved are minimized, and the legal conflicts of participating countries are minimized.
From the perspective of establishing a harmonious transnational bankruptcy legal system,
the diversity of legal conflicts should be resolved first. Traditional conflict methods must either
be modified to adapt to new challenges or replaced by new norms, so that they could become
more flexible and harmonious, such as the establishment of flexible jurisdiction standard and
new jurisdiction standard, the combination of traditional law selection method and new flexible
law selection method in law application, the avoidance of adverse factors brought by multiple
foreign bankruptcy procedures, and the application of compromise. Otherwise, various conflicts
of interest cannot be coordinated and balanced, so there will be no significant progress in solving
the legal problems of cross-border insolvency.
In order to establish a harmonious transnational bankruptcy legal system, we should take
into account the protection of all parties to achieve fairness. Some scholars have divided the
bankruptcy laws of various countries in the world into three types: the type of pro-creditor that
supports creditors, the type of pro-debtor that supports debtors, and the type of eclecticism. To
support the type of creditor's interests, that is, when the debtor goes bankrupt, the creditors are
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allowed to protect their own interests as much as possible through guarantee or offset, so as to
reduce the losses caused by the debtor's bankruptcy. To support the type of debtor ’s interest, that
is, when the debtor goes bankrupt, it advocates the rescue of the debtor in trouble and gives the
debtor the opportunity to start over. There are still some countries that do not explicitly support
the claims of creditors or debtors, so a compromise method is used. Different countries adopt
different bankruptcy policies to support creditors, debtors or eclectic bankruptcy legislation, all
of which require equality in the constructing of the transnational bankruptcy legal system. The
research on the transnational bankruptcy legal system should try to ensure that all parties obtain a
legal remedy for fair treatment. Although it has different concerns in different stages of the
development of the transnational bankruptcy legal system, it can be seen from the historical
process of legal development that transforming the needs of all parties into legal rights is the
focus of the current development of the transnational bankruptcy legal system.
The construction of a harmonious transnational bankruptcy legal system should be based on
the differences of bankruptcy laws in different countries. This is because, on the one hand, it is
the influence of the cognitive abilities of the dominant representative classes of various countries
and the subjective factors of grasping the gains and losses of international interests; on the other
hand, what's more important is the objective influence brought by the differences of productivity
development level and economic system of each country. These subjective and objective
influences make the existence of legal differences inevitable. The legal system of transnational
bankruptcy should be based on the laws of different countries. The real challenge to solve the
conflict of laws is not to eliminate these legal conflicts, but to choose some methods from
conflict of laws, unified substantive laws and procedural laws to form a reasonable system that is
complementary, complementary, and coexisting. This method will lead more in line with the
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standards of fairness and justice of the international community, more conducive to the
settlement of disputes between the parties, and more conducive to the development of
international economic and trade.
Finally, building a harmonious transnational bankruptcy legal system is the legal
development trend of the world. Nowadays, peace and development are the themes of the world.
Although the international community is still full of contradictions and opposites, the ties and
exchanges between countries are closer, interdependence and need to be greatly strengthened,
and there are more and more issues of common concern. The construction of a harmonious crossborder bankruptcy legal system is conducive to the harmonious coexistence of countries, the
harmonious development of the global economy, and the mutual understanding of different laws.
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Chapter 6: Conclusion
Insolvency law has an early origin, but the initial formation of cross-border insolvency was
in the 13th century in many self-governing urban republics in northern Italy. When the residents
of the city-state had a legal conflict at that time, Roman law would only be applied if the citystate laws did not provide for it. Later scholars from various countries put forward different
theories to solve these problems. These theories are also one of the foundations of the theory of
transnational bankruptcy.
The integration of the world economy has made the creditor-debtor relationship in many
bankruptcy cases not limited to one country. There are more and more bankruptcy cases in which
creditors, debtors and bankruptcy property may be located in different countries. Generally,
people call this situation a transnational bankruptcy. Transnational bankruptcy is also known as
international bankruptcy and cross-border insolvency. Transnational bankruptcy includes
bankruptcy with foreign or international factors. The definition of transnational bankruptcy is
also different in different countries. Because transnational bankruptcy involves the judicial
sovereignty of other countries, the judicial procedures for transnational bankruptcy are usually
more complicated than other judicial procedures in the process.
In recent years, the number and scale of transnational bankruptcy cases have grown at a
rapid rate due to the increasing frequency of international economic exchanges, differences in
labor costs and the choice of the best investment of capital. In order to develop better, companies
choose to invest across borders, but this behavior of companies is accompanied by complex legal
issues, including bankruptcy. For a large reason, international investment and the development of
multinational corporations are the direct causes of a large number of transnational bankruptcy
cases. In addition, COVID-19 also increased the growth rate of transnational bankruptcy.
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Usually multinational companies have fewer complex legal issues when they are operating
normally, but if they go bankrupt, the legal issues arising from the corporate structure can
become very complex and difficult to deal with. 1 In the 1980s, there was a wave of acquisitions
between companies around the world and leveraged buyouts were very popular among
companies at that time. 2 While this behavior boosted the world economy, it also led to legal
issues that many businesses had to face years later. 3 Due to improper decision-making, blind
expansion of scale, or poor management of some enterprises at that time, a large number of
bankruptcy and bankruptcy-related reorganization cases were caused since the 1990s. 4 Many of
these cases involve foreign-related factors, so they had a wider scope and had attracted
widespread attention from the international community.
Compared with the development of cross-border bankruptcy in practice, the legal
development in this field is relatively lagging behind. To date, there is no international uniform
or universally recognized transnational bankruptcy legal system and there is no universally
binding international treaty. However, this does not deny the existence of transnational
bankruptcy. Transnational bankruptcy law has its own independent adjustment object, that is,
bankruptcy cases with international or foreign factors. These cases involve not only the
bankruptcy laws of different countries and the application of laws in other countries, but also the
recognition and assistance or enforcement of transnational bankruptcy. Therefore, transnational
bankruptcy law has become an important research object in the field of international law.
Studying the bankruptcy legal systems and related treaties of various countries can show that

Jonathan M. Landers. A Unified Approach to Parent, Subsidiary, and Affiliate Questions in Bankruptcy. The University of
Chicago Law Review. Vol. 42. No. 4. Summer 1975. P590.
2 Jay L Westbrook. Global Insolvencies in a World of Nation States. Edited by Alison Clarke. Stevens, London. 1991. P27.
3 Id.
4 Id.
1
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although the development of transnational insolvency law is not perfect, the existing
transnational insolvency legal system already has a certain scale. Some countries provide legal
norms for transnational insolvency in their own insolvency codes or separate regulations. Some
countries have made special provisions on the legal issues of transnational insolvency through
bilateral or multilateral treaties.
With the strengthening of the development trend of economic globalization, the spread of
legal culture is getting faster and faster. The laws of various countries are in a state of mutual
integration. The common law system and the civil law system also learn from each other in
legislation. We cannot deny that there are many common rules regarding the settlement of
transnational bankruptcy issues. In particular, the relevant legal documents represented by the
model law of the UNCITRAL Model Law on Cross-Border Insolvency in 1997 and the Council
Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings are the results of the
joint efforts of the international community based on common understanding. These rules
represent the development trend of transnational bankruptcy legislation. As the basic rule of
regulating bankruptcy matters, the transnational bankruptcy legal system is the legal basis for
reasonably considering the interests of creditors, creditors, debtors and other subjects. The target
mode of transnational bankruptcy legal system should realize the transformation from the
priority of national sovereignty to the standard of international society. This must depend on the
coordination, cooperation and joint efforts of the international community. This system must be
able to protect the fair repayment of claims, maximize the debtor’s property, and fully protect the
public interests of all countries.
Social development requires laws to change in time, to survive in the changes, to perfect the
law in the changes, so as to establish a new legal system that meets the needs of society. Today,

250

the trend of economic globalization and the continuous development of the international market
will inevitably require the establishment of an international legal environment compatible with it.
Under this international legal environment, the international community should establish a
relatively perfect transnational bankruptcy legal system. In the field of transnational bankruptcy,
transnational bankruptcy involves not only procedural issues such as jurisdiction, recognition and
enforcement of judgments, but also transnational bankruptcy issues such as choice of law and
application of law. These private international law issues of transnational bankruptcy are
prospective and uncertain, so it is difficult to solve these issues. After all, there are differences in
the level of economic development, political system, legal culture and traditional concepts
among countries. Each country will determine whether and what kind of bankruptcy system it
needs according to its national conditions.
This dissertation is divided into six chapters, of which the first five chapters mainly
demonstrate the theme of the thesis, that is, the world needs a unified transnational insolvency
code, or countries need a unified transnational insolvency convention or treaty.
The two methods mentioned in the paper have their own difficulties, advantages and
disadvantages. The code is more mandatory and enforceable for all countries and various legal
systems. Treaties or conventions need to be recognized by the signatory countries. And then, the
treaties and conventions are transformed into law in real time according to the legislative
procedures of the signatory countries. If countries are forced to legislate so that they have a
unified transnational bankruptcy code, it is likely to be rejected by countries, because such
behavior may undermine the independence of national legislative sovereignty, and it will also be
unable to take into account the actual interests of countries for transnational bankruptcy due to
their different cultural, political and economic backgrounds. However, if only countries
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voluntarily accede to some treaties or conventions, many countries will not agree to accede to
them. For example, although many countries in the world have agreed to sign the New York
Convention, many countries still have not signed it. Therefore, if transnational bankruptcy
proceedings do occur, there will be judicial conflicts or conflicts of interest between signatory
countries and non-signatory countries. Even between the contracting countries, judicial conflicts
and conflicts of interest are inevitable. Between the creditors and debtors of both bankrupt
parties, which country or legal system they are protected by, they may eventually lead to
different final judgments.
Even though sometimes different creditors may obtain the same judgment in different
countries, they will also have conflicts when they first enter bankruptcy proceedings due to
judicial conflicts of local laws. When the creditor gets the final judgment after going through the
whole bankruptcy procedure, the creditor will still face the legal issues of difficulty in
enforcement, because the regions involved in transnational bankruptcy are often complex, some
courts will not recognize the validity of the judgment, and even the courts of some countries The
previous judgment will also be overturned.
Among the treaties or conventions that all countries have in common, many countries do
not abide by the treaties or conventions they have signed, and will refuse to implement them
because they violate their own laws. In the process of signing conventions or treaties, as long as
the treaties or conventions do not impose that this article cannot be changed or reserved, these
treaties may be reserved by other countries. Therefore, in most cases, the treaties or conventions
jointly signed by countries are also different in the recognition and implementation of countries.
For example, China joined the WTO in 2001, and China has also signed various treaties and
conventions with the WTO and other countries. However, after 20 years, on February 4, 2019,
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the Office of the United States Trade Representative submitted the 2018 annual report on China
to the US Congress. Assessment report for compliance with WTO rules. 5 The report argues that
many of China's policies and practices violate WTO rules and seriously harm the interests of
U.S. companies and workers. 6 For example, China continues to acquire technology through
market access restrictions, abuse of administrative procedures, licensing regulations, cyber theft,
and more, despite its repeated commitments to no longer force U.S. companies to transfer
technology. 7 China pledged to open its market for electronic payment services in 2006, but today
there are still no foreign electronic payment service companies operating in China's domestic
market. 8 Over the past two decades, China has widely used both export and import substitution
subsidies in a variety of industries, including automobiles, textiles, advanced materials, medical
products, and agriculture, in defiance of the express prohibition of the WTO agreement. 9
In response to this report, the website of the Ministry of Commerce of China said on
February 5, 2019 that the 2018 annual report issued by the U.S. trade representative office, as in
the past, is based on U.S. domestic laws rather than evaluating China's implementation of WTO
commitments according to WTO agreements and multilateral rules, which is inconsistent with
the facts. 10
It can also be seen from this example that even if different countries have signed the same
agreement, there will be differences in the understanding of the treaty and even in the
implementation of the agreement during the implementation process. For example, when
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countries and China have different opinions on the wto agreement, China will claim that
countries should not interfere in China's internal affairs or directly generate that China has
fulfilled its obligations in the WTO.
It is also from this example that we can see the differences in the implementation of treaties
among countries. It is precisely because of this that various contradictions will arise in the
behavior of countries towards allies because of the differences in implementation. It is precisely
because of this that a trade war broke out between the United States and China in 2018, because
there is an unfair trade phenomenon in China in international trade, but China does not think so,
so the two sides broke out in conflict, which also led to international economic shocks and had a
great impact on the economies of all countries in the world.
To sum up, although treaties seem to be much easier than implementing a unified code, they
can be signed as long as all countries agree, but these treaties have many drawbacks in their
actual role. The most important thing is that if a country does not comply with , it is difficult for
other countries to sanction it or force it to perform, because the subject status between countries
is equal. If it is to implement the code, although it looks very difficult, it is indeed the best way
to protect the subjects of natural persons.
Human beings are afraid of the unknown. When a creditor or investor is faced with a
choice, if they are not able to determine the legal provisions of the country where all their
investment objects are located, or because there are too many legal conflicts, this will be
disguised. Hit transnational investors because investors or creditors cannot be sure of the worst
outcome they can afford.
The theme of this dissertation is to explore the importance and necessity of having a
uniform transnational bankruptcy law between countries.
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In the first chapter, this dissertation discusses the origin of economic contradictions between
city states, which is also the embryonic form of transnational bankruptcy. The content of this
chapter analyzes the concept of transnational bankruptcy according to the different legal systems
and the influence of countries. At the same time, the content of this chapter is also based on the
development history of transnational bankruptcy. In different periods, well-known scholars from
various countries have analyzed the concept of transnational bankruptcy in that time period. The
resulting contradictions and possible solutions propose corresponding theories. Therefore, the
first chapter of this dissertation mainly outlines the emergence of transnational bankruptcy, the
concept of transnational bankruptcy, and the contradictions of transnational bankruptcy in
different periods in history.
The second chapter of this article mainly expounds the primary legal issues faced by
creditors and debtors when transnational bankruptcy proceedings begin. The content of this
chapter mainly describes the jurisdiction issues faced by the courts of various countries when the
transnational bankruptcy proceedings begin. Some cases are rushing to be tried by the courts of
many countries, while others are not accepted by anyone. This chapter mainly expounds who has
the right to initiate transnational bankruptcy proceedings, how to determine the choice of
jurisdiction at the time of initiation, the importance of international coordination to jurisdiction,
and the development trend of jurisdiction in today's world. This chapter only introduces the
initiation of procedures. From the description of the article, it can be found that there are already
many contradictions when countries initiate transnational bankruptcy procedures.
The third chapter mainly describes how creditors, debtors and courts choose the law
applicable to the trial of the case in the transnational bankruptcy procedure. Due to the different
applicable laws, the final judgment results of the parties in the transnational bankruptcy case will
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be different, so it is very important to choose the law of which country in the transnational
bankruptcy procedure. This chapter introduces the elements required for bankruptcy, bankruptcy
property, bankruptcy creditor's rights and bankruptcy management, and then further discusses the
application of law in the transnational bankruptcy law according to these introductions. At the
same time, it also analyzes the impact of two popular theories on transnational bankruptcy.
The fourth chapter describes the legal issue of recognition of the judgment by various
countries when the creditor has gone through untold hardships to obtain the judgment.
The fourth chapter describes the issue of recognition of the judgment by various countries
after the creditor has obtained the judgment after untold hardships. This chapter describes the
conditions required for the domestic recognition and enforcement of foreign judgments in
various countries, including Several principles in private international law. This chapter also
deals with the procedures for the recognition and enforcement of foreign judgments in this
country. Moreover, the authors' proposals for new recognition and enforcement procedures.
The fifth chapter describes the role of different countries, different legal systems and
different treaties on today's transnational bankruptcy, as well as the possible contradictions
between them. The content of this chapter is mainly to prove that there is a need for a unified
transnational bankruptcy law system by comparing the existing transnational bankruptcy law
system. There is no problem that some laws or treaties are used in a small range, but now due to
the developed network and transportation, the trade between countries in the world is becoming
more and more frequent. Therefore, the methods used by countries in the past do not seem to be
as convenient as before.
According to the description and analysis in the first five chapters of this paper, the
potential threats and difficulties faced by transnational bankruptcy are more certain. Therefore,
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this paper suggests that countries around the world should establish a unified code, rather than a
treaty, in the negotiation. Allowing investors to predict the consequences of their actions and
boosting the economies of countries. Although it is difficult to promote a unified code, countries
can also try it because it is also a way once and for all. Although the two proposals for
establishing a unified transnational bankruptcy law system put forward in the paper are flawed, if
the world has a unified transnational bankruptcy law system, it will promote international
economic development and reduce conflicts in judicial procedures of various countries. A
unified transnational bankruptcy law system can even save a lot of judicial resources. Without a
unified transnational bankruptcy law, creditors or investors will have uncertainty or fear about
the unknown future. Finally, such uncertainty hinders the development of the world economy.
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